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STATUTES INVOLVED 


Rule 804, Federal Rules of Evidence provides in 


pertinent part: 


(b) Hearsay exceptions. The following are not 


excluded by the hearsay rule if the declarant is 
unavailable as a witness: 


& 2 & 


(3) Statement against interest. A state- 
ment which was at the time of its making so far 
contrary to the declarant's pecuniary or pro- 
prietary interest, or so far tended to subject 
him to civil or criminal liability, or to render 
invalid a claim by him against anothre, that a 
reasonable man in his position would not have 
made the statement unless he believed it to be 
true. A statement tending to expose the declarant 
to criminal liability and offered to exculpate the 
accused is not admissible unless corroborating 
circumstances clearly indicate the trustworthi- 
ness of the statement. 


ee = 


(5) Other exceptions. A statement not 
specifically covered by any of the foregoing 
exceptions but having equivalent circumsténtial 
guarantees of trustworthiness, if the court 
determines that (A) the statement is offered as 
evidence of material fact; (B) the statement is 
more probative on the- point for which it is 
offered than any other evidence which the pro- 
ponent can procure throught reasonable efforts; 
and (C) the general purposes of these rules and 
the interests of justice will best be served by 
admission of the statement into evidence. How- 
ever, a statement may not be admitted under this 
exception unless the proponenet of it makes known 
to the adverse party sufficiently in advance of 
the trial or hearing to provide the adverse party 
with a fair opportunity to prepare to meet it, his 
intention to offer the statement and the particulars 
of it, including the name and address of the declarant. 


QUESTIONS PRESENTED 


Whether the admission into evidence of the hearsay 


accusations of the deceased, Annette Petty, was a 
violation of the Federal Rules of Evidence so 
prejudicial to the defendant as to require reversal 


of his conviction. 


Whether the adm‘ssion into evidence of the hearsay 
accusations of Annette Petty was such a substantial 
abridgment of the defendant's Sixth Amendment right 
of confrontation as to require reversal of his 


conviction. 


Whether it was reversible error for the trial court 
to refuse the defendant's request to inquire of the 
jurors had read a prejudicial newspaper article which 


appeared during the trial. 


PRELIMINARY STATEMENT 


The defendant-appellant was indicted in the Western 


District of New York on October 25th, 1974 for the crimes of 


interstate transportation of females for the purposes of 


prostitution, in violation of Title 18 U.S.C., €2421 (Count 1), 
and endeavoring to influence 2 witness in violation of Title 
18, §1503 (Count 2). On defendant's motion, Count 2 was 
dismissed on May 17th, 1976. The defendant was tried on Count 
l before the Honorable Charles L. Brieant, Jr., United States 
District Judge (sitting by designation) and a jury. He was 
found guilt and judgment was entered by Judge Brieant on 
October 28th, 1976 sentencing defendant to imprisonment for 


three and one-half years. It is from this judgment and sentence 


that defendant appeals. 


STATEMENT OF FACTS 


Shortly after midnight on September 20th, 1974, 
two fifteen year old, Buffalo, New York prostitutes, Annette 
Petty and Michelle Sims were arrested for prostitution in Erie, 
Pennsylvania. They gave false names and were eventually freed 


on bail and returned to Buffalo. 


Statement of Annette Petty 


On October lst, 1974, FBI Special Agent, Lester S. 


Skinner interviewed Annette Petty at Buffalo Police Headquarters. 


Although Miss Petty was not in custody and aithough she was 
not a suspect in any federal crime, Skinner had her sign an 
Advice Of Rights form (GX5) (A-55, A-56; T:121-2).* She told 
him that she and Michelle Sims had been taken to Erie, Pennsylvania 
in mid-September by Charles White and that while in Erie, she 
was arrested (A-57, A-58; T:123-4). On October 7th, 1974, 
agent Skinner again interviewed Miss Petty, this time at’ her 
home while her mother was in another room (A-59; T:125). 

Again Skinner had her sign an Advice Of Rights form (GX6). 
This time the interview was reduced to writing and signed by 
Miss Petty (GX7). In relevant part her statement was that she 
had been born March 19th, 1959, had completed the 9th grade 
and was literate in English. She had first met Charles White, 


the defendant, about four months prior to October, 1974 and 


*References to pages of the Appendix are A-#. 
References to pages of the Transcript of trial are T:#. 


together with Michelle Sims had seen him again in September, 
1974. (A-62; T:128). On September 19th, 1974, she, along with 
Michelle Sims, someone named James and the defenduat had gone 
to Erie in the defendant's brown Buick (A-62, A-63; T:128-9). 
When they arrived in Erie shortly after midnight, she and 
Michelle got out of the car. The two girls then waited in 
that area about fifteen minutes until Michelle Sims successfully 
solicited a customer and performed an act of prostitution with 
him. Both girls were ‘en arrested by Exie Police Officers 
(A-63; T:129). 

The defendant was promptly arrested and charged with 
the interstate transportation of Michelle Sims and Annette 


Petty in violation of Title 18 U.S.C. Section 2421. During 


the pendency of that action and prior to the filing of this 


indictment, Miss Petty was found murdered in a Buffalo area 
motel. The defendant was promptly indicted not only for the 


interstate transportation but also for “endeavoring to influence, 
eS 
intimidate, and impede Anette Petty" in violation of Title 18 


U.S.C. 


Testimony of Michelle Sims 


At trial Michelle Sims testified that, at Annette's 
suggestion, (T:70) she ana Annette Petty had been driven to 


Erie, Pennsylvania in September, 1974, by the defendant (T:'60) 
ene 


The defendant was also indicted in Erie County, New York, 
for Miss Petty's murder. He was tried before a jury and 
acquitted... The Attorney General of the United States 
then declined to authorize further prosecution under 
Count 2 of this indictment and that Count was dismissed. 


wr> was her pimp (T:59). They rode.in the defe.dant's 


1972 tan, two-tone Buick Electra 225; a man named James acc>-mpanied 


them (T:60-1). At this time Michelle was living at 39 Kingsley, 


Buffalo, New York with Alice DuBois (T:59). Annette Petty, 
James and the defendant also stayed there at various times 
(T:60). According to Michelle, Alice DuBois helped Michelle 
and Annette with their makeup and gave each of t.iem a wig to 
wear prior to their leaving for Erie (T:61). A.s.ette and 
Michelle were then picked up at around 9:00 P.M. (T:61) by the 
defendant and driven to East Utica Street in Buffalo where 
they picked up James (T:62). Then they drove straight to 
Erie, Pennsylvania, stopping only for a snack at a truckstop 
(363) ; 

When thev got to Erie, both Annette and Michelle got 
out of the car (T:64). Charles and James drove off someplace, 
although Michelle expected them to stay in the general area 
(T:67). Shortly thereafter Michelle "turned a trick" (T:64) and 
both girls were arrested (T:64). They called Alice DuBois 
seeking assistance in get’ ng released on bail (T:68-9). A 
couple of days later, Alice, James and the defendant came down 
to Erie, bailed them out and brought them back to Buffalo 
(T:66-67). 

Michelle Sims admitted to having told both the FBI 
and the United States Grand Jury several contradictory stories 
before settling upon and sticking with her trial testimony. 
Among other things she admitted to lying under oath after 
being specifically warned against perjury (T: 


testitied that she hadn't really cared whether she told the 


wh 


truth or not (T:91). 


Testimony of Alice DuBois 

Alice DuBois testified that in September, 1974, the 
defendant was her boyfriend and was Living with her (T:20). 
Annette Petty and Michelle Sims, to whom she had been introduced 
by the defendant, were also living with her (Te21) 2° On 
September 19th, 1974 at around 7:00 P.M. the defendant told 
Alice that he would be comming back to get Annette ani Michelle 
at about 9:00 or 9:30 and that Alice should "fix them up" 
(T:21-2). Alice fixed their faces and hair and the girls got 


dressed (T:22). After they left with the defendant, Alice did 
{ 


™m, 


> 
not see Annette and Michelle again that night (T:23). Around 


3:00 AJM.) ac: ording to Alice, the defendant telephoned to say 
that he thought Annette and Michelle "got busted" (T:24). The 
defendant. she said, didn't get home until the next afternoon 
It was established, however, that in October, 1974, 
Alice had told the FBI that the defendant had returned to her 


apartment at about 1:30 or 2:00 A.M. on September 20th, 1974 


(T:148-9) .° 


On Saturday the 21st, Alice, James and the defendant 
drove to Erie where arrangements apparently were made to 


effect he girls' release on bail. Then they ail returned to 
ee 


This was significant because it is 90 miles from Buffalo 
to Erie. Since the trip takes about 2 hours one way, 

it would be difficult for the defendant to have made the 
round trip and cruised around Erie in the mann -r contended 
by the Government and still have arrived back in Buffalo 
by 1:30 or 2:00 B.M. Apparently the trip down to Erie 
took close to 3 hours. 


Butralo, (T326=8)' . 
Alice DuBois admitted that in October, 1974, she had 
learned that her lover, the defendant, intended to marry 


another woman (T:35). 


The Other Proof 

The balance of the government's proof consisted of 
the testimony of Erie Police Officer DiPaolo which established 
Michelle Sims' act of prostitution and the arrest of her and 
Annette Petty and also the testimony of agent Skinner relating 
(over defendant's objection) (A-38 - A-52; T:104-118) the 
previously described statements of Annette Petty. 

The defendant attacked the credibility of Michelle 
Sims, Alice DuBois and Annette Petty but did not offer other 


proof. 


POINT 


THE HEARSAY ACCUSATIONS OF ANNETTE PETTY DID NOT 
FALL WITHIN ANY OF THE EXCEPTION TO THE HEARSAY 
RULE AND THE ADMISSION OF THIS EVIDENCE SO 
PREJUDICED THE DEFENDANT AS TO REQUIRE REVERSAL 
CF HIS CONVICTION. 


The government conceded at trial and the court 


below ruled that the statements of Annette Petty were hearsay. 


Fed. Rules Evid. Rule 801, 28 U.S.C. They are not admissible, 
‘therefore, except as provided by rule or statute. Fed. Rules 

Evid. Rule 8u2, 28 U.S.C. The court and the government relied 
upon two such rules: The penal interest exception of 

Rule 804(b) (3) and the catch-al provision of Rule 804(b) (5). 


The defendant contends that neither exception was properly 


-6§- 


applicable to these statements and that the error of admit’ ing 


the statements into evidence so seriously prejudiced the 


defendant as to require reversal of his conviction. 


(A) Statevents Not Declarations Against Interest 

Not every out-of-court statement arguably against the 
declarant's pecuniary, proprietary or penal interest is 
admissible as an exception to the hearsay rule. Only those 
statements which, when made, were so far against the declarant's 
interests that a reasonable man would not have made them 
unless he believed them to be true are admissible. Fed. 
Rules Evid. 804, (b) (3), 28 U.S.C. The obvious reason for the 
inclusion of the "reasonable man" test is that not every 
statement against interest has sufficient guarantees of 
reliability. See House Report No. 93-650, 4 U.S. Code Cong. 
& Adm. News 7089, 7090 (1974). The purpose of this and other 
articulations of the test of admissibility is to aid in the 
"search for trustworthiness and accuracy." Park v. Huff, 493 
F.9d °923, 931 (Sth Cir, 1974), rev'd. en banc, 506 F.2d 849 
(1975), cert. denied 423 U.S. 824. The statement cannot be 
viewed from the vantage point of a mythical, average, reasonable 
adult. Rather the investigation must turn on a close analysis 
of what was reasonable to Annette Petty under the circumstances 
in which the statements were made. See Chambers v. Mississippi, 
ALOCULS2 Bea, 93 S2Ce. 2098, 35h.) Bau2ad 297 (197377 compare 
United States v. Dovico, 380 F.2d 325. (2d: Cir. 1967), cert. 
denied, 389 U.S. 944 (1967) with United States v. D'Amato, 


AO3 P20 359) 2a Care 297 4)), Ui Tit 2s not the fact that the 


declaration is against interest but the awareness of the fact 
by the declarant «hich gives the statement significance." 
Jefferson, "Declarations against Interest: An Exception To 
The Hearsay Rule," 58 Harv. L. Rev. 1, 17 (1944). 

The available evidence about Miss Petty and the 


circumstances under which she gave these statements does not 


support a belief that they are trustworthy and accurate. She 


was a fifteen year old prostitute with limited schooling. 
Although the record is otherwise silent about her, these 
circumstances do not auger well for her emotional stability. 
Her embrace of a profession grounded in avarice and deceit 
does not speak well for her truthfulness. When she gave these 
statements to agent Skinner he had made it clear to her that 
she wart not in any trouble as far as any federal violations 
were concerned (A-65, A-66; 1T:131-2). She was his witness, 
not a prospective defendant, and she knew it, che Advice of 
Rights forms notwithstanding. 

Not only had she no reason to believe that she might 
be incriminating herself, but she had every reason to believe 
that she had virtual immunity from prosecution because of her 
status as a key government witness. The entire thrust of her 
statements was accusation not self-incrimination. It is well 
recognized that such statements frequently are not reliable 
and "may well be motivated by a desire to curry favor with the 
authorities. .. " Notes cf Advisory Committee on Proposed 
Rules, note to Rule 804(b) (3), 28 U.S.C.A. 697 (West Publishing 
Co., 1975); see Bruton v. United States, 391 U.S. 123, Lala 


96 G.CE. 16206, 19 LsEbd. 2a 70 (2964) (White, J... dissenting). 


Even though some of her statements might. have been technically 
against her penal interest, there is nothing in this record to 


show that she regarded them as such. She had no more reason 


to be truthful in making these statements than any other 


accuser. There is no more reason to admit her hearsay statement 
than would apply to the statement of any other accuser. Cf. 
Filesi v. United States, 352 F.2d 339 (Ath ‘Cir... 1965)'< 

In any event, most of Annette Petty's statements are 
not against her penal interest The trial court relied 
upon Miss Petty's admission of a purse snathing to justify his 
conclusion that the statements were against her penal interest. 
That portion of her statement, however, was quite properly 
excluded from evidence. By excluding portions of the statements 
the trial court acknowledged what this cvart has elready 
declared, namely that such statements are severable and each 
portion must be judged inaependently to determine whether att 
is against the declarant's interest. Unite i States v. Marguez, 
462 F.2d 893 (2d Cir. 1972). In Marguez the declarant, 
immediately after he and his co-defendants were arrested, 
said, "Cocaine mine, other guys had nothing to do with it." 
id. at 894. In analyzing the admissibility of these statements, 
proffered under the penal interest exception, this court found 
that the "cocaine mine" portion was against the declarant's 
penal interest, while the "other guys" portion was not. Each 
statement, therefore, was subjected to separate analysis. The 
exclusion of the "cocaine mine" statement was held to be error 


(although harmless under the circumstances). The exclusion of 


the “other guys" portion, however, was held to be correct, 
since tnat did not incriminate the declarant. In this case 
the import of Miss Petty's statements was that she and Michelle 
had been driven to Erie by the defendant and that, while in 
Erie, Michelle, but not Annette, committed prostitution and 
both girls were arrested. None of the conduct to which Miss 
Petty admits in a redacted statement (GX7) is criminal. She 
did not.commit prostitution herself; she did not help 
Miss Sims prostitute herself; she does not speak cf her own 
intentions. The statement is damming evidence against the 
defendant but no evidence at all against Miss Petty. 

Even if those statements excluded by the trial court 
(e.g., the admission of purse snatching) were to be considered, 
their weight as statements against her interest is greatly 
Giminished by the New York rule in regard to uncorroborated 
confessions. 

A person may not be convicted of any offense 

solely upon evidence of a confession or 

admission made by him without additional 

that the offense charged has been committed. 
New York Criminal Procedure Law, §60.50. 
The high degree of unlikelihood that Miss retty's admissions 
could ever be corroborated certainly removes them from the 
category of third party admissions deemed reliable by the 
courts. See, €.g., Chambers v. Mississippi, 410 U.S. 284, 93 
S.Ct. 1938, 35 L.Ed.2a 297 (1973) (statements “in a very real 


sense self-incriminatory and unquestionably against interest.") 


(emphasis supplied); Dutton v. Evans, 400 U.S. 74, 91 S.Ct. 


210, 27 L.Ed.2d 213 (1970) (statement "spontaneous" and “against 


his penal interest"); United States v. Dovico, 380 F.2d 325 


(2d Cir. 1967), cert. denied, 389 U.S. 944 (1967) (must at 
least admit a crime for which “prosecution is possible at the 
time"). 

For these reasons the hearsay statements cf Annette 
Petty were not admissible under the exception of the hearsay 


rule created by Rule 804(b) (3) of the Federal Rules of Evidence. 


(B) Statements Not Admissible As An "Other Exception." 

When Congress was considering the proposed rederal 
Rules of Evidence there was a division of opinion between the 
House and the Senate as to whether there should be a catch-all 
exception te the hearsay rule. The Conference Committee 
adopted the present Rule 804(b) (5) fur the reason, inter alia, 
that the enumerated exceptions "may not encompass every situation 
in which the reliability and appropriateness of a particular 
piece of hearsay evidence make it clear that it should be 
heard and considered by the trier of fact." Senate Report 
No. 93-1277, 4 U.S. Code Cong. & Adm. News 7065 (1974). The 
purpose of the rule, therefore, was to prevent those injustices 
that arise out of »rocrustean rules; it was not intended to 
dilute the requirements of trustworthiness and accuracy. To 
that end it was made a condition of admissibility that the 
proffered ‘tatement have circumstantial guarantees of trust- 
worthiness equivalent to those possessed vy tie enumerated 
exceptions. Fed. Rules Evid. 804(b)(5), 28 U.S.C. The 


defendant contends that the hearsay statements cf Annette 


Petty do not possess such guarantees. 

Both this court and the United States Supreme Court 
have had occasion to discuss, in particular situatic , the 
nature of “indicia of reliability." In Chambers v. Mississippi, 
supra the Court noted that each statement was made spontaneously 
to close acquaintances of the declarant shortly after the 
event described, that each statement was corroborated by some 
other evidence in the case, and that each was in a very real 
sense self-incriminatory and unquestionably against interest. 

In Dutton v. Evans, supra the Court relied upon the 
totality of these factors: (1) the statement in question, 
because it did not expressly ascert a past fact, warned the 
jury against giving it undue weight, (2) the declarant's 
personal knowledge of the truth or falsity of his statement 
was “abundantly established," (3) it was extremely remote that 
the declarant's recollection would have been faulty and (4) 
the aeclarant had no reason -v lie to his fellow prisoner 
witness) and his statement was spontaneous and against his 
penal interest. 

When, in Bruton v. United States, 391 U.S. 123, 88 
S.Ct. 1620, 19 L.Ed.2a 70 (1968), the court considered the 


severance problem caused by the admission of a cu-defendant's 


accusatory statement, it had this to say about the reliability 


of such statements: 


their credibility is inevitably suspect, 
a fact recognized when accomplices do take 
the stand and the jury is instructed to 
weigh their testimony carefully, given the 


recognized motivation to shift blame 
onto others. 


392. U.S. At £35~6. 
Moreover both Mr. Justice Stewart in his concuring opinion and 
Mr. Justice White in his dissent agreed that such statements 
are not at all reliable. 


When this court considered the reliability of the 


statement of a co-conspirator in United States v. Puco, 476 


F.2d 1099 (2d Cir. 1973) the court looked chiefly to two 
circumstances: first, the statements were made during the 
course of the narcotic sale at a time when the defendant 
thought he was talking to a fellow criminal; secondly, the 
accuracy of the statements was immediately thereafter demonstracved 
uv the actions of the defendant himself. 

Other examples of the same sort are available but 
these are sufficient to demonstrate that the hearsay statements 
of Annette Petty did not possess those indicia of reliability 
required by the rule. Miss Petty's statements were not made 
spontaneously nor were they made contemporaneously with the 
events. They were not clearly against her interest. They did 
make express assertions of past facts. Miss Petty may have 
had any numbers of reasons to lie to Skinner. In fact, the 
court warned the jury that her credibility was suspect because 
of the likelihood that she was an accomplice and the government 
agreed that that was a2 proper charge under the circumstances 
(T:169). The corroboration of her story by Michelle Sims was 


after the fact (unlike the situation in Puco, supra) and was 


seriously diluted, if not demolished, by her prior contradictory 


testimony. Similarly such corroboration as flowed from the 
testimony of Alice DuBois was rendered suspect by her 
contradictions and her motive to injure the defendant. There 
was ample opportunity for Annette to enlist Alice in her 
scheme, if such it was; prior to going to the FBI with her 
accusations. Her statements were not under oath nor was she 
told that it was a crime for an adult to lie to agent Skinner. 
It is unlikely that she even knew there was such a crime. 

Although the statements were material as required by 
subparagraph (A) of Rule 804(b) (5), their materiality was 
substantially outweighed by the unfair prejudice to the 
defendant. On that basis alone the statements should have 
been excluded. Fed. Rules Evid. Rule 403, 28 U.S.C. The 
prejudiced to the defendant is clear, since his sole defense 
was to attack the credibility of Sims and DuBois. There was 
ample basis for the jury to conclude that each of them lied 
when they tied the defendant to this crime. Any evidence, 
therefore, which tended to corroborate their story was "crucial" 
and "devastating" within the meaning of Dutton v. Evans, 
supra, 400 U.S. at 87. The unfairness of using Annette Petty's 
statements to bolster the Government's case is amply demon- 
strated by the following: 


1. The defendant could not cross-examine her. 


2. Because she was dead it was not only difficult 


but also dangerous to impugn her motives and her character. 


It is ill advised t speak badly of the dead. When the deceased 


is a young girl the danger increases exponentially. 


3. The use of her statement or discussion of her 
relationship with the defendant dramaiically increased the 
likelihood that the jurors would recall the murder charges 
against the defendant and hold those against him as well. 

he statements were not more probative than other 
evidence reasonably available to the Govern™ent as required by 
subparagraph (B) of Rule 804(b)(5). The testimony of Michelle 
Sims was every bit as complete as Annette Petty's statements 
were insofar as the narrative account is concerned. To 
corroborate Michelle Sims the Government actually offered the 
testimony of Alice DuBois and Officer DiPaolo. They could 
easily have brought in the hail records from Erie and the 
sureties to corroborate Michelle's claim that the defendant 
bailed her out. They had announced that James Garret 


(presumably the ubiquitous James of the trips to Erie) would 


be a witness. He had testified before the grand jury and, if 


he testified at trial according to the government's expectations. 


would have corroborated Michelle Sims on all the pertinent 


details of who drove to Erie and why.? 


ne ecineenitciaeeamanesiatantttttt et CL A 


After summations the prosecutor told the court that 

agent Skinner had tried unsuccessfully for a week to 
subpoena Garret. As a matter of fact (although not in 
the record) the defendant had previously told his 
attorney that he had seen Garret in the courthouse on the 
very day most of the evidence was received. Evidently 
the prosecutor was ignorant of Garret's presence. There 
was no evidence as to the steps taken by Skinner to serve 
the subpoena or to show that Garret was not living at his 
usual address, working at his usual job and frequenting 
his usual haunts. Nor did the Government complain of 


this difficulty at a time when examination into those 
questions could have advanced the trial. The critical 
ruling had already been made and the testimony had been 
received (T:170-1). 
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With this evidence reasonably available, in addition to the 


other evidence in the case, the hearsay did not meet the 
standard of the rule. It was not only unfairly prejudicial 
hearsay, it was unnecessary. 

Finally, the rule requires the proponent of such 
hearsay to notify his opponent in sufficient time for the 
opponent to prepare to meet it. In this case the government 
knew of Miss Petty's statement and her death from the outset. 
Rule 804(b) (5) went into effect January 2nd, 1975. Ten times 
during the following twenty-two months the case was before 
the courcs for status reports. There were additional appearances 
for a hearing and there was other activity. Finally, 

Cctober 5th, 1976, was set as the trial date. On the morning 
of October Sth, the trial was put over tc October 12th. 
Despite all of this time to prepare, it was not until the late 
afternoon of October 5th that the Government filed and served 
its Notice of Intention. At that point it was much too late 
for the defendant to change his trial strategy and go back in 
time two years to find the evidence of Annette Petty's malice 
toward the defendant. Until that moment there had been no 
suggestion of the slightest need for such preparation. 
Consequently it had not been done, nor could it tbe done at 
such a late date and in such a short time. 

The admission of the hearsay was unnecessary; it was 
not justified by the rules, and it seriously prejudiced the 
defendant. Error of this magnitude requires reversal of the 


defendant's conviction and entitles him to a new trial. 


POINT II 


THE ADMISSION INTO EVIDENCE OF ANNETTE PETTY'S 
ACCUSATIONS DEPRIVED THRE DEFENDANT OF HIS SIXTH 
AMENDMENT RIGHT TO CON®RONT HIS ACCUSERS. THAT 
DEPRIVATION SO PREJUDICED THE DEFENDANT THAT HIS 
CONVICTION MUST BE REVERSED. 


Since the hearsay rule ani tne Confrontation clause 
are not co-extensive, even if this court should find Miss 


Petty's statement admissible under the Federal Rules of 


that does not mean that there was not a serious 


Evidence, 


violation of the defendant's Sixth Amendment rights. 


Green, 399 U.S. 149, 155, 90 S.Ct. 1930, 26 


California v. 


L.5a.24 4.9 (2970). "We have more than once found a vislation 


of confrontation values 2ven though the statements in issue 


were admitted under an arguably recognized hearsay exception." 


Id., 399 U.S. at 155. While not every hearsay statement 
admitted against the accused in the criminal trial results in 
a confrontation clause violation, the defendant maintains 

that in his case the violation is clear. 


To begin with it is rare to find a case which comes 


as close as this case does to recreating the precise evil 


which the Confrontation clause was designed to prevent, namely, 


trial by affidavit. California v. Green, Supra, 399° U.S. at 


156; Mattox v. United States, 156 U.S. 242, 5:S.Ct. 3375 


‘ 


39 L.Ed. 411 (1895). A full two weeks after the termination 


of the Erie trip, Annette Petty went to the police to accuse 


She had had time to concoct 


Charles White of being her pimp. 


the story and to obtain assistance in corroborating it. When 


she gave her statement to the authorities it was attached to 


the complaint which formed the basis for the arrest Warziani 

issued agains’. *he defendant. It is difficult to imagine how 
anyone could fit more nrecisely into the role of witnecs 

against the defendant as that as comprehended by the Confrontation 
clause. She was not just any witness; she was the finger- 
pointing instigator of the prosecution. 

There are three principle advantages of confrontation: 
the testimony will be under oath, the witness must submit to 
cross-examination, and the jury can observe the witnesses 
demeanor. California v. Green, supra. The defendant was 
denied the bei it of every one of those advantages. The 
loss of each was crushing to the defendan. None more so than 
the loss of cross-examinat which is “one of the sageguards 
essential to a fair trial." Al ord v. United States, 282 U.S. 


687, 692, 51 S.Ct. 218, 75 L.Ed. 624 (1930) and an integral part 


of a defendant's Confrontation clause rights. Puointer v. Texas, 


380 U.S. 400, 85 S.Ct. 1065, 13 L.Ed.2d 923 (1965). 


Of course, the right to confront and to 
cross-examine is not absolute and may, 

in appropriate cases, bow to accomodate 
other legitimate interests in the criminal 
trial process. E.g., Mancusi ~. Stubbs, 
408 U.S. 204 (1972). But its denial or 
significant diminution calls into question 
the ultimate “integrity of the fact-finding 
process and requires that the competing 
interest be closely examined. Berger v. 
California, 393 U.S. 314, 315 (1969). 


Chambers v. Mississippi, supra, 410 U.S. at 295. 

It is difficult to imagine what the "competing 
interests" could be in this case. Let alone how they could 
be of such magnitude as to warrant snatching from the defendant 


his most effective tool for incuvering the truth. Moreover 
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the counterveiling safeguards that have in other cess protected 


the defendant from the full effect of = of cross- 


; , ; 4 sea eae 
examination are not present here. Ae serce of indicia of 


reliability from the statements of Annette Vet:ty has alrzady 
been thoroughly discussed in Point I, supra. Those arguments 
are just as applicable here and need not be repeated. 

This was not an overwhelming case only slightly 
‘ainted by peripheral hearsay. This was a very close case in 
which the credibility of the government's two principal 
witaess was under serious attack. To shore them up and save 
the situation the Government threw in the unsworn testimony of 
zn unreachable witness. The defendant's situtation at that 
time became hopeless. He couldn't substitute cross-examination 
of agent Skinner for cross-examination of Miss Petty. 
Douglas v. Alabama, 380 U.S. 415) 95 S.ct. 1074, 12 L.8d-2¢ 
934 (1965). He was as neatly skewered by the unreachable 
witness as any victim uf Star Chamber ever was. He deserves a 


new trial. 


E.g., Dutton v. Fans, supra, (hearsay a minor part of an 
overwhelming case and numerous andicia of reliability) ; 
Mancusi v. Stubbs, 408 U.S. 204,. 92 S.Ct. 2308, 33 Us 
Ed.2d 293 (1972) (cross-examination at prior trial and 
indicia of celiability). 


IT WAS ERROR REQUIRING REVERSAL OF THE DEFENDANT'S 
CONVICTION FOR THE TRIAL COURT TO REFUSE TO ASK 
THE JURORS WHETHER THEY HAD READ A PREJUDICIAL 
NEWSPAPER ARTICLE WHICH APPEARED DURING THE TRIAL. 

When Annette Petty'’s death was discovered and for 
sometime thereafter there was widespread publicity throughout 
the Western District of New York connecting the cefendant with 
the deceased and the deceased with teenaged prostitution. 

That publicity was revived when the defendant was tried for 

Miss Pe+ty's murder in February, 1976. At the trial of this 
action the defendant was very concerned about the possibility 

of being prejudiced by some juror recalling the adverse publicity. 
(C£. Defendant's motion to ~reclude). Letting the jury hear 
Annette Petty's hearsay statement dramatically increased the 
dangez of such recall. 

The trial judge vas mace aware of the problem and, 
with the consent of both counsel, excused all the prospective 
jurors who recalled any publicity about the case. Despite 


this precaution two jurors came forward after the first day of 


testimony and told the judge that they vow had some recoltection 


; ; : ; : , 5 F 
of a situation involving u deceased prostitute. Neither of 


them seemed to connect the matter with the defendant and both 


said they could be fair. 


a a ECE eT ene 


Juror Hartman wondered if there was any connection with 
"this girl who was killed in the hotel (A-23). 
young prostitute (A-24)...a couple of years ago or 

a year ago (A-24)". Juror Resler's recollection was 
also vague and involved "a prostitution situation and 
somebody had died. (A-34). . . it was across state 
lines (A-34). .. ” Resler did not recall the defendant 
being connected with the incident. 


ee 


The following morning the Buffalo Courier-Express 
printed an article (Ct.X 32) which announced that the defendant's 
trial on charges of transporting Annette Petty and Michelle 
Sims had begun (A~36; A-37). The article went on to relate 
that Miss Petty's body had been found in an area motel and the 


defendant had been tried and acquitted of her murder. The 


article, which was factually and not lurid, was prejudicial to 


the defendant because it supplied the link between juror 
Hartman's and Restler's memories and the defendant. It may 
also have jogged the memories of any number of other jurors. 

A juror who recalled the constant linking by the press of 

Miss Petty and the defendant could easily have found these 
recollections sufficient to dispell any reasonable doubt he 
might otherwise have had as to the defendant's guilt. 
Unfortunately, we will never know the effect upon the jury 
because the trial judge refused the defendant's request that 
it inquire of the jurors whether any of them had read the 
article (A-57). The court's basis for its denial was that it 
would be demeaning to suggest that any juror violated the 
court's prior admonition against reading about the case. The 
court's ruling, however, left the defendant forever in doubt 
as to whether or not he had received a fair trial. Only inquiry 
of the jurors, en banc if not individually, as to whether they 
had seen or discussed the article could have resolved those 
doubts. If the jury felt miffed by the suggestion that they 


had been .2ss than scrupulous, that ' suld have been preferable 


to suffering the appearance, if not the actuality, of an 
unfair trial. 

The American Bar Association's Siandards of Criminal 
Justice provide for the situation here presented. 


If it is determined that material disseminated 
during the trial raises serious questions of 
possible prejudice, the court may on its own 
motion or shall on motion of either party question 
each juror, out of the presence of the others, 
about his exposure to that material. 


American Bar Association's Standards Relating 
to Fair Trial and Free Press, §3.5(f) (Approved 
Draft 1968) {emphasis added). 


While this Standard does not, of course, have the force of law 


it has been widely approved. See, e.g., United States v. 


Concepcion Gueto, SIS Pi2d 160 (lst -Ciz. 1975)% United States 


Spinella, 506 F.2d 426 (5th Cir. 1975), cert. denied, 423 
UsSs- GLP. 

Even courts which have bridled at some of the 
rigidity of §3.5(f) require trial courts to inquire of the 
jury, at least en banc, when they may have been exposed to 
prejudicial publicity dur ng trial. See, e.g., United States 
vy. Hankish, 502 F.2d 71 (4th Cir. 1974); Margoles v. United 
States, 407 F.2d 727 (7th Cir. 1969), cert. denied 396 U.S. 
833) 

[W]here prejudicial publicity is brought to 

the court's attention during the trial... 

the court must ascertain if any jurors who 

had been exposed to such publicity had read 


or heard the same. 


Margoles, supra, 407 F.2d at 735. 


Although there is no right to have the jury polled 


when the adverse publicity is not connected to the defendant, 


United States v. Edwards, 366 F.2d 853 (2d Cir. 1966), cert. 


denied, 386 U.S. 919, this is not such a case. Here the 
article was prejudicial but the court relied upon its prior 
admonition to the jury. Such reliance is misplaced; the 


failure to inquire is reversible error. United States v. Pomponio, 


517 F.2d 460 (4th Cir. 1975), cert. denied 423 U.S. 1015. 


CONCLUSION 


For all the reasons stated the defendant respectfully 
urges that the court reverse his conviction and grant him a 


new trial. 


Respectfully submitted, 


DOYLE, DIEBOLD, BERMINGHAM, 
GORMAN & BROWN 

Attorneys for Defendant-Appellant 
Office & P.O. Address 

1349 Statler Hilton Hotel 
Buffalo, New York 14202 


JOSEPH D. BERMINGHAM, JR., ESQ. OF COUNSEL 
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Ju the District Court of the United States 


For the Western District of New York 


THE UNITED STATES OF AMERICA. 
MARCH 1974 Session _ xem: 


(Convened September 10, 1974] 
Ce TM. BIE 


CHARLES EDWARD WHITE Vio. T. 18, U.S.C., 
Sections 2421 & 1503 


-VS- 


COUNT I 


The Grand Jury Charges: 

On cr about the 19th day of September, 1974, 
CHARLES EDWARD WHITE knowingly did transport in inter- 
state commerce, from Buffalo, New York, in the Western 
District of New York to Erie, Pennsylvania, two girls, 
that is, Annette Petty and Michelle Sims, for the purposes 


of prostitution, debauchery and other immoral purposes, 


in violation of Title 18, United States Code, Section 2421. 


COUNT II 


The Grand Jury Further Charges: 


On or about the 7th day of October, 1974, and 
continuing through the 2lst day of October, 1974, in 


the Western District of New York, the defendant CHARLES 


EDWARD WHITE corruptly and by threats and force and by 


threatening communications did endeavor to influence, 
intimidate, and impede Annette Petty, a witness in the 
case of United States of America v. Charles Edward White, 


Magistrate's Docket Number 210M, then pending before 


Hon, Edmund F. Maxwell, United States Magistrate for 
the Western District of New York, in the discharge of 
her duty as such witness; in violation of Title 18, 


United States Code, Section 1503. 


JOHN T. E 
United States Attorney 
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1976; and Thursday, October 14, 1976. 
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Buffalo, New Yori- 
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Direct Examination by Mr. Mellinge: 


Cross Examination by M. Berminghar 
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Wednesd>v, Cetoter 12, 1970 (Continucc? 


Government reetc.' 

Motions 

Stipuiction 

Defendant restec 

Requests to Charge Conferencc 

Thursday, October 14, 1976 

Requests to Charge Conference (Continued) 
Charge of the Court 


Verdict of the jury 


Motion 


. 
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(Preemaried for 
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of Rights 10-7-74 


Statement of Annette Petty 
10-7-74 (See Page 126) 


p SEs as Gh We oN 
L A ro ajes . " - 
pueSGAy, COC. 2 


16:00 ava. 


fin the robing counsel 
present.) 

Tr. COURT: The Court has «4 
Notice of Hotion for Preclusion from the 
defendant, and also has a Memorandum of 
Intent from the Government to use hearsay 
evidence in the trial in compliance witt 
Rule 804(b)(5) of the new Federal Rules. 

I he-ve heard counsel briefly in 


chambers with respect to this motion, and 


I have «liso read the papers. As I under- 


stand it, you have no objection to having 
the motion heard and decided in chambers? 

M2. MELLINGER: No objection, 
Your Honoz. 

MP. BERMINGHAM: No objection, 
Your honoz-. 

Tix COURT: Did you want Mr. 
White present? 


Bi. BENMNINGHAr:: 


‘ eertoin if is © ies. 
what is proposed to be don>, 4° 2 umecre 
stand it, the statement was taken froz: 
Annette Petty, @ deceased person, b; 
Phyllis MecLcsin and Lester Skinne=, Spec 
Agents of the FEI. Also, the kotice Buse | 
gests that the “orm 302 would be intro- 
duced in evidence. The Court would not 
take the form, at least as presently 
proffered, but will entertain an applica- 
tion to allow the Special Agents to tes- 
tify concerning the relevant portion of 
the statement made by Miss Petty to the 
Agents. 

I would like to have stated for 
the record exactly what is sought tc be 
elicited from the Special Agents under 


those circumstances, because 1 think < 


limited portion of the statement would be | 


admissible, and some of it is so irreievan 


a 
and highly prejudictal as not to be aunise 


gible uniess the staterent comes in to | 


recur on ereuren. er recerc .aericacic. 
cm sorcthine Like thet, so f think you 
coughs to teli me precisely wary it it i. 


- 


there thet Petty said that you thin ta. 


4gents couic testify to. 

Il, MELLINGER: Yes. Easically, 
wnat I would like them to testify to ic 
the fect thet she hed told the FBI Agents 
thet she wags a prostitute, that Charles 
White was her pimp, and that he had taken 
her to Erie, Pennsylvania, for th= purpose 
of prostituting her, and as to the occur- 
rences which happened in Erie, Pennsylvanis™ 
as to the fact that they were both arrested 
and spent some time in jail and were baile 
out a few days later by Charles White and 
brought back to Buffale. 

There are other portions of 
that statement regarding his beating her, 
which the Government is not offering in 
evidence, and I think should be excisec 
from the statement as far as the jury is 
concernec. 


"x CCunT: The conversatic.. 


will have to be given. The conclusion 


Air 


.we Feety'’s cencliusions that h-. 
Wnaitc broushe her these Fer purposes c. | 
prestituticn, put if there were conveérsé<- 
tions the witness can remember, I thin. 
that micht be admissible under two reasons 
one, under 804(b)(5), and elso under 
804 (b) (3). 


An opportunity will have to be 


given to the jury to learn about the age 
of Miss Petty and ber educational level 
so the jury can judge the weight to which 
this statement would be entitled, whether 
she recognized or knew that she was making 
a statement to the FEI, which carries a 
penalty if the statement is knowing ly 
falsc. But it is also admissible undez 
subparagraph (3) of 804(b) in that it 
shows that she was engaged in prostitution. 
Ma. MELLINGER: Your Honor, ‘eee 
so I fully understand the Court, the con- 
clusion, you sey, would not be admissibic 


as to the fact that Charles White hac 
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on u convereztion, dosen't 
want she is testifying to, cn acnissic-. 
ageinst interest by waite to ker sayir. 
"I want you to go to Erie, Fennsylvani. 
and engage in whatever he said to hes’ 
MR. MELLING&R: Yes. 
TEE COURT: I have considerec 
all the contentions discussed, and if 


there is anything that has to be set forth 


to make a complete record, I think you 


ought to do so now, MM. Rerminghan. 


MR. BERMINGHAM: Thank you, en 


Honor. If I could have just @ moment, 
please, to look through the statement 
here. 
THE COURT: Certainly. 
(Pause in the proceedings.) 
MR. BERMINGHAM: One of the 


real problems with this is that so far ac. 


any statement by Charles White is concerned 


2, PEENIIE Ns Vee J 
far as wast he saic, he scid things te ner 
which presuzably, according to the Governs 
ment's contention, she repeated in som 

meesure to the Government witness, an< it 
is the Government's witness, the FSI Agent, 


who will now be in court to testify to itt 


THE COURT: I think perhaps that § 


raises a point, which ought to be consid- 
ered. The fact that he brought her there 
is not third-hand hearsay. The fact that 
he bailed her out of jail, if he did, ia 
not. Those are acts and not statements 
of White's. Perhaps the inquiry eught to 


be limited on the Government's direct 


case to that. If cross-examinaztion opens 


up the door for statements, then they may 


tention:. 


M.. MELLINGED: I'm kind o- 


com in to rebut recent fabrication con- 
| 
| 


wonderins ss to how about her statencntc | 


| 


as to the fact that she was & prostitute. 


ee 


Giblis, 7£ a Re 

ea a Vt 2 Reet He: 
relstionchin wits: bnite wes tnat he wes 
hez> pint. 

w= COUTT: You sec, that cells 
for se conclusic:. If sre tola the Agents 
that Waitc reccives che moncy, i *uppose 
it is factual, isn't it? i imine that 


would be admissible. Yes, I would let 


you admit thet. 


PR. BERMINGHAN: Even in this 


somewhat abbreviated form over what the 
Government had apparently orally proposed, 
we have a number of objections to this 


procedure. First of all, the probity of 


this matter is far outweighed, and I submit | 
THE COURT: The probative cokes 
Mii. BERMINGHAN: The probative 

force by the extrem prejudice which may 

result. You see, unfortunetely, in many, 


many regards, the least of which perhaps 


is this force upon this case -- Miss Fetty 
was wurderec two yecrs cf. 


TH COUPT: Tnet certainly will 


| 
| 


prove tac fact 


stipulsted to, 

prove thst she was murcered at 2ll, c 
that she was murdered by anyon. 

| ER. BERMINGHiN: we obviously 
concede that she is deac, and. in the inter- 


est of keeping out a death certificate 


which would show a homicidal death, I 


would certainly stipulate to it. 

The problem really is that that 
case received an immense amount of pub- 
licity, both at the time of the original 
murder two years ago, and at the time of 


the trial of the action in January and 


February of this year, when Mm. White was 
ultimately acguittec. 


Now the Government's contention 


in originally proposing the second Count | 


| 


of this Indictment, and the contention of 


the State of New York in trying Ky. baite, 


was thet his motive in killing this girl, 


rmrecisciy teot st 
scotare hin. is 
which we are about to try. ‘those ere suis 
kinds ef facts which unficrtunately lodic 
in people's mincs, It wes en excitir: 
thing. It was a big deal. And I am ex~ 
tremely concerned, es I heve steted in any 
papers, thet what we are going to have 
here, is some juror or jurors wno during | 


the course of this trial, as the name 


Annette Petty continues to come up, and 


as we hear through the Government's wit- 
nesses these statements from her, are 

going to remember this whole murder busi-= 
ness of which he has been acquitted, and 
from which the Government has been barre 
from trying hiz and which Your Honor has 
indicated they will not be permitted to 
refer to. Obviously, I have no wish to 


refer to it. 


| 


THE COURT: Moy I say thic. I. 
think you have made the point, and I will 
be willine to prebe into thet issue e° | 


deeply as possible by means of voir dice | 


| 
| 
| 
| 


Ault 


ligusc es the cace Peegrcescs, 


entirely willing tc iciloew up on this, 


I don’t have very much direct farilics ity 
with the jurozs herc, but you know jiers 
have their own lives and their own prob-| 
lems, and they don't pey too auch eibiieiits| 


tion to the criminal news. They dou't 


pay too much atteation to the press. IE | 
a jury can be found for Mitchell and Stans, 


it can be found for ?x. White. I don't 


{ 


thick that is a probler. 

M2. BERMINGHAM: I hope that we 
can find a jury, and I certainly will 
take Your Honer up on your offer with 
respect to the drafting of questionc. 


My problem reclly is that introduc in; 


her statewent is to lct her, as it were, 


speak really from tnc grave, and intro- 


duces an unreasonzble risk of the precise 


harm which by the voir circ exeminctio= | 


we seek to avoir. 
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30 basis Ecs tc: jerer: 
he murcered her, of even taunt siz 
vioient death. 
are Limwshiessalis It was thas 
kind of fear which led m= to make thic 


motion in Liminz, et the threshiuolc. 


THX COURT: Rulingsin liminc 


don't always include everything that isc 


| 
in the trial record, and the Court might, 


although I doubt it very much, perceive | 
the situ ton differently as the Govern- 
ment's case unfolds. I have not dealt 
in my discussion on the record with you | 
with that contention made that there is | 
a better source for the information. 


But if the testimony of Michelle Sims 


should be entirely contradictory, [I think 


that presents a situation where the hear- 
Say statement wouldn't be entitled to 
any weight in the mind of a reasoneble 
juroz. That is something we will heve 


to consider wonen the time erise:. 


nines menace? sees Kear hits 


inc VOYVSTRUc rs "s 

cacc, there is no neec for tui 
eareauy cestrement of Annette Feety. Ie 
uz position, and at ieesc in terms of 

4(i5, thst factor elon: should Le 
Succiciear to preclude it. 

Ti= COURT: Michelle Sims doesn't 

pree:nt a very desirable witness, end i | 


assume the credibility of two prostitutes | 


is greater than that of one. | 
iM... BERMINGHAM: The thing that | 
I did not address myself to iz the papers 


because it was not addressed in the Notice 


of Motion is the question of whether or 
mot this is a statewent against Miss Petty's 


penel interest, although there is very | 
| 


little case law on it in the Federal Courts 
because of the newness of the rulc, at 


least tne case law that I was able to finc 


quickly, and it is our position and will 
be cur position on the trial that Miss 
Petty woo noc in any rea. way muking ¢ 


statement agninst her penai interest, tnct 


Cat’ SAS Sees Sie Ls: =: 
o Comerrvtoers citress ane vs 
ten Cnt ent 


’ 


s-etential and proceties. mo stcs 


—— 


the 
statement against penal interest night 
have. 

TE COURT: I have deen essuming, 
at leat in part, as e basis for oy ruling 
that it does, and a proper founcation will 
have to be established at trial. You eay| 
hseve voir dire examination if requested 
at the time. You can ascertain exactly 
what the atmosphere was when Miss Petty 


was giving her statement to the PDI, and | 


you msy inquire on the examination of the | 


agents in voir dire exactly what repre- 
sentations cz promisec, if any, they mad> 
to her. Tn2t is proper inquiry ¢t os 
tricl. My ruling is conditions!, base 
on thincs developing as th: Governme:: 


sugresets tne=. 


§: 2%: 


‘ngawat Fe oe 
PA th saggy ogi a iC, 


- ° 


roers4 to your rulit oc innocence 
meter. Po vov understend thet: 
fi i Pa om ag DOI Se 
TF COUNT: You understand also 


thet the Court weuld have the sover to 


proceed without your ebsence, but I cer- 


teinly wouldn't want to doe thet. Is that 


cleer to vow, your obligation? 

HeEPEMHAW? IMTTE: Yer, it is. 

(Conference et the side bar 
between Judze Bricant and Juror Jose ph 
Hartman. } 

rr COUTT: What is on your 
min?? 

JUROR PARTY: When you were 
tolkine about cher deceazed mirl, I was 
fuer wondering, has that anythinz to do 
with e.ic civ) who was killed in the 
here 


ee COI: Kave vou reéd som 


ha you rememoer reéc- 


ALL =F remember 


is a youn: prostitute was suppos’:.d to have 


been killed or something. 


Proryes PUTO Fo 


"> COImT: Do you remember 


thine rere than thet? 


Your Fonor. 

THE mT: Assuming it was 
ssm7 cirl, and I am not saying if was, 
but would that affect your verdict, to 
give « fair verdict? 

JUROR HARTA: I would - 2 


fair verdict. I just want to be honest. 


You have heard about 
eciiture boone killed somewhere? 
simen epee: f eounle oF 


vears afc Oo @ veer @ecc 
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I will ask the 
Court Repozter tc read beck the discussion 
between this juror ani the Court which 
wes just reportec. 
(Record read.) 
Tie COURT: What is your pleas- 
ure, gentlemen? 
. BERMINGHAE: 
indicated to you thi 


motion respect in- 


tne hearsey testimony of Annette Petty, 
L am extrerclp concerned about juror: | 
cue hevs reeollestion:, even voaue recoils 


leetions, c= this : TALS ay. S 


q-15 


: : 
eoine to Lmptey 


« 


aea'tt know how it 


ezn be improvec, fue te willing to 


tell him that rrostitrtes cet killed in 


hotels all the timc, he snouldn't 
drav any inference thet this is the same 


Even 4£ he should think it was, it 


| 
has nothing to do with this case, [It 


certainly hes nothing to do with Pf. White, 
but if you heve a motion to excuse the 
juror and want to use an alternate juror 
instead, I would be willing to give that 
consideration alsc. 
You sec, he injected the thought 
eirl beine tillec in c hotel or 


¥ believe he srid, end that wae 


never presented ct env time, so that | 
Aicetes to me he te cot focling us just 


te get ewer from doins jure cuts. 


crperperéts: = euite arrec | 


witr Your Honey. 
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“sere ’ 


a ee renee 
fact thet thir jeres cars ferih ond brouns: 
this to the Comt': 3 ic:. and he alse 
atated to the Couwst thet he mec- no con- 


nection between this girl's cect and tne 


defendant in this case, I thin possibly 
the Court should instruct this juror at 

least to keep his recollections to himse 1£ 
until the end of the trial and not to in- 
form the other jurors. And we can iia id 


inquire of him pricr to deliberation, and 


I'm kind of worried if you start dismissing 
jurors, it is a good possibility that we 
will go through those twe alternates 
pretty fast. 

THE COURT: If we do, we will 
simply impanel a new jury. I don't re- 
gard this as something that would be a 
lengthy trial. [I expect to go right 
forward. tomorros:. 

Do you want to 6it by for & 
day and see what happens and have me in-| 


struct him, or do you want me to excuse 


him now and use tne alternctc® 


| 
| 


wh. BERMINGHAM: My preference 


and told us this. 

Mm. BERMINGHAH: I think the 
te is, too. 

THE COURT: I will tell hin 
thet there is no reason to assume that it 
is the same girl. Girls are being killed 
all the tim. 

MR. BERMINGHAM: I would ask 
Your Honor to make this inquiry of him 
whether the fact that he has now had some 


recollection and that he considered it 


important erough to go to the Court and 
that the Court has treated it seriously, 
are all these factors in any way going 
to weigh upon him or impede him in any 
way in simply listening to the evidence 
as a fresh, impartial person. That is 


my concern. 
| 


THE COURT: I can ask him that. 


I think he will probably tell me it will 


now. \ 


MR. BERMINGBAM: If he tells 


| 
| 
| 


47 
/ thet, ‘eur koner would &. in & wieeik 
position to rule cn mr requests to dischet me 
hin than you ere nov. | 
MARSHAL ANDERSCLi: Your me 
I am one of the Marshals, end at the last 
recess, Juror No, 1 approached re, end 
I cut him off. I did not engage ina 
conversation. But he said something 
about this rang a bell. He said, "May 1 
ask you a question?" And I said, “Sure, 
ask me anything." And he said to me, 
"Te is about this case." I said, "I 
don-t think we should discuss it," and 
I left. I got the distinct impression 
thet something about it rang 7 bell in 
his mind. : 
THE COURT: I'm going to in- 
struct him to hold the whole matter in 


abeyance. I will ask him the question 


you suggested, and I will rule later on 


because there is a practical aspect to | 
i 
it. And this man dees seem very forth- | 


e 


| 
right and honest. He is trying to comply 
| 


fully with what the Court asked him to 


eM, BR: 

Your Eonor inauire of Surcr> :"". 

cr not the mttrer in wiic. t- approacher 
the “arsh2l is somethine tnat he snoulc 
brine to Your Honor's cttentici.. 

THE COURT: Tomorrow, anc remind 
me if I don't do it. 

(Juror Josepn Hartman entered ! 
the courtroom. ) 

THE COURT: I want to thenk you 
for bringing the matter to the Court's 
attention at this time, and I want to 
ask you one further question: 

Would any vague recollections | 
that you may have heard or may come 


back to your mind affect you in any way | 


in giving an absolutely fair and impartial 


| 


verdict in this case? 


JUROR BARTMAK: No, Your Honer . 

THE COURT: Would it weigh | 
against this defendant in any way? 

JUROR HARTHAN: No. 

THE COURT: You understanc 


thet there is nothing particularly sic- 


nificant about something happening to & 


prostitute: 
JURC- FPARTHMAI: Thc only reesoi. 


I sid thee, Your Roncz, is because wher 


thet port. 

TEE COURT: Lots of prostitutes 
sre deceased, There is nothing signifi- 
cant about 4 , I want to direct you 
2s solemnly as I can. Do rot discuss 
with any other juror any recollection 
that you have about this matter. There 
is nothing in connection with it that 
should weigh against the defendant in 
any way as far as whether or not the 
allegations in this case are proved 
beyond a reasonable doubt or not. I 


give you my assurance that it has nothing 


| 
to do with this case. . 7 
| 


Now if you have further recol- 
lections about the matter as the case : 
goes on, I would Like to know about ther, 
and specifically, I don't want you to 2 
discuss your recollections with any 


other juroz. 


JUROR HARTMAN: Yes, You 


COUT: and wucther you will 
we excused or not is @ matter ~ vill cone 
sider as tne case progresses, but I do 
charre you that you are not to discuss it 
with anyone else, 

Mix. HARTMAN: Yes, sir. 

THE COURT: And you &gre not to 
draw any inference whatsoever. 

You are excused for the evening. 


(Juror Hartman left the courtroom.) 


THE COURT: We will be in recess, 


gentlemen. 
M2. MELLINGER: What time are we) 
going to resume tomorrow, Your Honor? 
THe COURT: Nine thirty. 
(At 4:55 p.m., an adjournment 
was taken to Wednesday, October 13, 1976, 


at °:30 a.r:.) 


(jury not present.) 

(Side bar conference between 
the Court and Juror Allan J. Resiler.) 

Ti COURT: Would you state your 
name for the record? 

JURCR RESLER: My nace is 
Allan J. Resler. 

THE COURT: You are Juror No. 1? 


JUROR RESIER: Yes, sir. 


THE COURT: May I say first that 


I am not permitted to talk to a juror ex- | 
cept on the record, and I didn't mean to 
be rude to you in the hallway when I 
didn't say anything to you when you spoke 
to me. I understand you wanted to s*> me, 
and I am now prepared to hear what you mene 
on your minc. | 

JUROR RESLER: When you briefed 
yesterday on the case, you mentioned these 
two women, cond it went back as ier as 


And I didn't associate at all what you had 
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52. 
siic in the paperi, but waen Cue U. &. 
Ztetorney aeationed the frac 
the girls was deceasec, it seencc to have 
rung @ beli, but that is about gil. But 
as far es the case itself is concerned, I 
an in no way biased about it. 

Thi: URT: What kind of a bell 
did it ring? 

JUROR RESLER: Only for the fact 
thet there was this situation of a prosti- 


tution situation, and that somebody hed 


died. It was in that vein. That is about 


all. 

THE COURT: Do you remember any 
facts or circumstances concerning the 
death? 

JUROR RESLER: No, except the 
fact that it was across State lines, but 


that was all. 


THE COURT: Did you ever hear 
the nam of this defendant? 

JUROR RESLER: 1 don't recall the 
name of the defendan:. 

Tk COURT: I mean Mr. White, 


who is on triczl. 
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“v2 You never heard or 

read anything about hin? 

JUROR RESLE::: No, sir. 

Tic COURT: Will you put out of 
your mind anything thet you may have a 
about @ srostitute being deceased, and we 
have to assume that happens relatively 
frequently, don't we? 

JUROR RESLER: Yes. 

THE COURT: Put that totally 


out of your mind and don't discuss any 


memory you may have with any other juror, | 


and if in the course of the trial your 

memory comes back to you later, then 1 

wish you would ask to see me again. 
JUROR RESLER: I would, but I 


think I can qualify that, Your Honor, by 


saying that is about all I can remember 
about it, and nothing else ar far as the 
case is concerncc. 

TH. COUNT: I will nor excuse 
you from tic jury at this tise. Te tt 


essential that there be a fair and impar- 
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tial jury, and ia enything, come: baci: 
you, then as! to see me agcin, 

Now I don't want you to infer 
that anything thet had to do with the 
prostitute had anything to do with bz. 
White because it does not, 

JUROR RESLER: No. 

THE COURT: You may retu.. to 
the jury room, and please don't discuss 
with other jurors the nature of our dis- 
cussion. 

JUROR RESLER: I won't. 

very much, 


| 


(Juror Resler left the courtroom.) 


THE COURT: The Court Reporter | 


will read to you the statement that I 


received from Juror No. 1 at this time. 
(Record read.) 


MR. BERMINGHAM: Your Honor, 


perhaps you have had a chance to see the | 
morning paper, and perhaps you have not. 
I don't know. 


TE COUTT: I have not. Wheat 


MR. RERMINGHAM: This is at 


Page 12, which is the back page of the 


A- 36 


bortc=:, and th: 
heading is, "Jury hears testimony tn vice 
case," 

There is gbout a foureinch column 
article, I guess. I thin that it had best 
be marked for identification, & copy of the 
paper. I brought a copy for this purpose, 
Your Honor. 

T2E COURT: I bave instructed 
them not to read the papers or listen to 
the radio or television, and I will renew | 
that instruction tf you like. | 
MR, BERMINGHAM: Would you Snide 


of them whether any of them have, through | 


inadvertence or otherwise, read anything in 


the paper or heard anything on the radio 


and television with respect to the case? 


THE COURT: I have no basis to 


assume that any of our jurors have violated 
my instructions. I think it is demeaning | 
to suggest to them that they may have dis- | 
obeyed the Court's directions unless I hed 


a basis to ast: them thet. I bought the 


newspsper this mornings, end I had it at 
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tbrerkizes, 


a relatively Sx.1' 


the pere here, 


heen interested to see it.) 


If there is anv reason to believe 


ait I would heve 


they were looxins at the paper, of 


course, I would asi. if anybody reed it. 


{s reasonable to assuns that sor of them 


do see the paper. They were not instructed 
not to Look at the paper. 
MR, BER ‘SINCHAM: I think they al- 


most were, practically in those words. 


THE COUPT: IZ am net sure whether 


I said it or not. 

MR. BERMINGHAM- The problem is 
with someone reeding the paper at ell. 
This headline is not necessarily going to 


| 
alert them to the fact that it is the thing 


that they are not supposed to reéc. | 


1 


| 
TT Cort: The second iine says; 


"Charles E. thite," and the first sentence | 
is entirely s matter of the court record. 
You don't get into any trouble «ith the 
article until you get down to the bottor 


pert of it where it savc thet he was accused 


murcer and tound innac 
- Jurors would eeilerv? 
wee found imnecent thet he wee innocent. 
The: certainly; snouid believe thet. 
Whet is your application? 
Pm, BERMINGMAL: pplication 


is to inquire of th. jurors es to whe thex 


oz not any of them read any erticle in the | 


newspaper Or heard anything on radio or 
television. 

THE COURT: I decline to do it 
at this time; however, at the end cf the 
day I will admonish them again about the 
paper. TI will include in my instructions 
that they shouldn't see anything inadvert- 
ently. 

All right, gentlemen, 

ME. BERMINGHAM: May this be 
marked as a Court Exhibit? 

Tr: COUNT: Yes. 

(Court Exhibit 32 marked for 
ident ification., 

Tr COUNT: Bring in the jury. 


(Jury present... 


aze going to kaye a 
52 ties. 
Den't diseuss the casc, and don't 


| 


reac u., newspapezs curing lunch and recess, 


cud we will resume in 4 short while. Please 


(The jury left the courtroom.) | 

(Recess) 

(Jury not present.) 

THE COURT: May I have the appli- 
cation made ca the record which we have 


just discussed a moment or two afo about 


te. Skinner, 1f you will. 


i 
i 
i 


Mi. BrRUINGHAN: Yes, Your Honor. 

It was my application. Tf understand that 
| 

the primary porpose of calling Mt. Skinner 
is te testify to hearsay statements o- | 
annette Petty and Michelle Cins. TL think 
Sucstantias question &s to 


Vere 


sor te able £0 etrike .=:: 

min’ if the were supseqvent.y So orcered 
by the Court after heazinre tne full tesis | 
for their acmission. 

“Ke — an examinntion cf the witness cut= 
side of the presence c= tho jury so that 
">, Mellinger can establish, if at ali 
possible, the proper basis fcr the pen ee 
cf the statements. 


Tne difficulty i'm beginning to| 


have with this entire scatewent which shows 


the problems presented by trying to make 


advance rulings on admissibility is that 
it is entirely accumulative of what the 
admissible part of the statement is, en- 
rely accumulative of what this witness 
Sims has just testified to, and what DuBols 
testified tc. 
Now it is not my function tc 


limit the Government es to how much evi- 


| 
| 
| 
| 


dence they can brings in, ane there is no 
question that both Sins, anc to an extent, 
DuSois, are doubtiur ac to ticis truthiul- 


ness. 1 don't really understand why we 


rN 


bere to herr ts mies, 


ESS net elect err ttly vies we 


TEE COUNT: het do you s2> 


about this, =. Melliager? Do you went 
i to take < simple case and intentionally 
put error in it? 

Im. MELLINSER: fo, but I think 
@ very reel question in this case about 
the credibility cf Michelle Sims, who is 
iH 4 person who can definitely testify as to 
| what their purpose was in going tc Erie, 
Pennsylvania, and whet happened there, 
end somewhet corroborated by Alice DuEois 
but not all that much. bi 


! Special Agent Skinner's direct 


Z testimony should take five minutes at the, 


| 
| 
i most. 
| 

tae COURT: “Jeu gee, te te < 
statement against her penal frreres:. 


Even though she is only fifteer, she cen 


still b: 4acercerctcd until she 4< twenty- 


one. Who knows vhat they can do to you in 


t 
1 
H 
| 
‘ 


tu tiiness wo engure 


ere srs. eee, Pe Skinner 
the clreumstances, He 
two stotements from Annette Petty. 
wat @a coral statement, and the other 
wes a Signed statement by her. The 
oval staterent was taken at the Buffalo 
' Police Department. He testified that he 
sod identified himself as a Special haiiet:| 
and he also asked her to sign an Advice of 
Rights and Vaiver of Rights Form on that 
occesion, And also on the second occasion 
ef the statement, he asked her to sign @n 


Advice and Watver of Rights, which I think 


ic relevart as to the probity of the state- 


4 
Moen. 


| 
Your Roncr, [ have a statement | 


with certain portions of it Lined out, 

anc these were porticns that I was ceeas. 

ins to have Specisl 47ent Skinner read. 
tee's ge off the 


Sermo Re 6 


(Miscussion off the record.) 


$22 COST: 


Mh AUT, Bea 
recretec frot th -atement. one = thin: 
reereted thet be could testify thar 

old him thet in substance and there- 
wrote out thet information, or 
out in his hancvriting, and ii 
wrote on the bottom of it. I think there! 
is nothing in it except what has already ! 
been testified to ani -- | 
=, BENMINGHAM: Your Honor, 
may I first of all have an opportunity 
5 look at the proposed redactions? 
Tit COURT: The green pencil and 
ink are my om changes for further sadn! 


tion, 


m. PERMINGFAM: I would Like 


| 
| 
| 
| 
| 
| 
| 


for 2 moment to Lock at this, and then I 
would Lit:c to make my objections tc part 
ef it; and secondly, {£ I have any further 
sugsections as to redrction -- 

Ti. CCUNT: May I say that f 


believe the witres: cculd teetify to his 


past recollection en: obviate any chance 


BEST COPY AVAILABLE 


nit the juror: will want to see the state- 
reot itseli. Uo matter how redacted, if 

it looks cut up, they will perceive that 
something wos cut out of it. 

HR. BERHINGHAM: Yes. 

THE COURT: Off the record, 

(Discussion off the record.) 

MR. BERMINGHAM: Beginning back~- | 
wards, Your Honor, I don’t see anything | 
else other than what Your Honor and Mr. 
Mellinger have indicated .hat needs to be 
redacted if this is to be admissible at 211, 
except the statement here where it says, 
“No promises or threazs have been made to 
me and no pressure, coercion of any kind 
has been used against me." 

I think that that, frankly, is a | 
self-serving declaration by -- 


THE COURT: The witness could be | 


asked whether he or the FBI agent in his 


| 
| 
| 
| 
| 


presence made any threats or coercion. | 
The Government can bring that out if they | 
want. They can bring out the circumstances 


and the atmosphere of the interview, and, 


of course, 80 can you on cross exariination. 


110 
ui) teowent of it io that the profs: 
de it is to nave the witness testify 

to whet she said and what too. place ir 
his presence, and he may use thet redacted | 
stotercnt there to refresh his seebtegealll 
» & ne needs to, 

MR. BERMINGHAM: My fundamental 
objections, in a icition to those stated in) 
my original motion papers, are, first of | 
all, that I don't believe as I read this 
statement that this is against her penal 
interest. 


THE COURT: She admits to engagin 


in prostitution, or at least an accessory 


to prostitution, or an attempt to commit | 


prostitution. She also admits in that 

statement to soliciting at the truck stop, 
and even though she is under age, she could 
still be confined -- I don't think there is 


any question from what she admits to in | 


there that she couid lose her Liberty. 
MR. BERMINGHAM: Of course, I 

realize that her admission is simply not 

sufficient, and in the absence of the 


truck driver and Jo on, it is just like the 


classic stotem: . “Sure, I have smoke 
mar ijuacc." 
TZ COUNT: But she hes gone 
further anc said -- I think she knew she 
was talking against her penal interestc. 
You see, this statute was meant | 
to be a remedial statute to prevent & 
prosecution from failing because & wisnike 
had died in the interim, or become unava t1- 
able or took the Fifth Amendment, or what-| 
ever. And this is a classic case except 


for the fact that it tends to be accumu La-| 
tive. | 


| 
| 


I don't have to suggest any argu- 


ments to you, but there ere plenty of them! 
that are available, and they are questions) 
for the jury in their ultimate wisdom and 
their common sense in hearing the testimony 


of one whore and the statement of another, | 


and they observed the one and they can 
assume the other one is like the first, oad 
they may disregard it in its entirety, but 

we are talking now only about admissibility, 


not weicht. 


MR. BERMINGHAM: Yee, sir. 


ae 
wet 


Guz. COUN: 1 think it ourts tie | 
requirerent fer tne ruic to be admissible, 
not only because it is areinst her penzl 
interests, but also it ic a statement to 
the FBI. She has been told that the sisi 
ment could be used against her in court, | 
end, of course, it has extrinsic factors 
which cements its reliability. It has in 
fact of the arrest in Erie. It dovetails | 
almost completely with the testimony of 
DuBois and Sims, so that tends to bring it 
within subparagraph 24 of Rule 803 of the | 


Federal Rules of Evidence -- 


| 
| 
MR. MELLINGER: Which is it? | 
| 


THE COURT: Subparagraph 24 of 


Rule 803 -- in that it has the circumstan- 


tial guaranty of trustworthiness, and I 
think it does in view of the fact that she, 
| 


herself, was arrested in Erie at the time | 


and place therein stated. And she, her- 
self, was dressed by Miss DuBois and de- 
parted Buffalo on the 19th, directly prior 
to her arrest and for the stated purpose 
of going to Erie, plus the testimony of 


Sims. They are all circumetantial guaranties 


fi- 4G 


of relianilir::. 


¥ 


tw. Gar. iki: 6=6kk UL ey, Your 


Honor, I appreciate the fact thet you have 


given this matter some very cereful consid- 


eration, but I woulc, nevertheiess, like 


the record tc r “tC 


Tix COD:T: Certainly, yu shall 
have a complete anc continuous objection 
to the entire Line of testimony. 

MR. BERMINGHAM: I have just a 
couple of grounds that I would like to 
state so they are explicit on the record. 

THE COURT: All right, and sania 
thing that I put on the record when I heard 
your motion prior to trial, you still re- | 


| 


tain and have those exceptions. 
MR. EZRMINGHAM: Yes. Thank you, 
avd I will try not to be repetitious, but 


I did want to say that I do not believe 


that there is any indication of the slight~ 
est other than the fact thet she signed a | 
Waiver of Rights Form that she was anything 
but, or considered herself to be anything 


but the Government's witness end that she 


assumed that she had complete protection 


114 | 
from the Government and thrt included pro-, 
tection from any kind ct prosection what- © 
ever, so I think visor the circunsctances 
in this case, in the wey in which this 
witness was treated by the Government, 
both by the FBI and by the Buffalo Police, 
that she could well assume that she was | 
no. making a statement against her penal 


interests. 


THE COURT: What is the date of 


that statement again, please? 
MR. MELLINGER: The date of this 


statement is October 7, 1974. | 


THE COURT: She was not in custody 


at that time? 


MR. MELLINGER: No, she was not. 
THE COURT: She spent two nights 


in jail in Erie? 


MR. BERMINGHAM: In mid-September. 


THE COURT: And then what hap- | 


pened to her from that time forward? 


M2. BERMINGHAM: She came back 
here, and fu one reason or another, she 
made the complaint against Charles White 


that he had harrr3sed her. She went to 


AF 


the policc, and she begen to give thea 
this kind of staterent. Shc fave o similar 
statement to tz. Skinner on Cctobcr ist, 
which was a basis for the initiction of 
the prosecution against Mr. White. And 
nen on October 7th she gave this further 
statement which was in writing, but it is 
e part of the same continuing -- 

THE COURT: Of course, the earlier 
statement might have greater reliability 
if your argument which you are making is 


to be considered. I hv ve not seen the 


earlier statement, but if that is so -~ 
MR. BERMINGHAM: It was oral. 
MR. MELLINGER: It was an oral 
statement. 


THE COURT: He must have made 


notes of it, didn't he? 


MR. MELLINGER: Yes, and I in- 


tend to question him on this prior state- | 


ment. 


THE COURT: Let's rot iave over- 
kill. I should not have to take both 
statements, but the closer in time and the 


less time that elapsed during which she 


| 
| 
| 
| 
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could mwske her peace wit). wo prosecutcr, | 
1£ she did, the more relicbitity it wesic 
have. 1 think that is se, 1 think it f°" 


within the ruic., You miziit question the 


wisdom of the rule -- I do not. I thin: 
it is addressed to tne coumon sense of the 
juxy, and there is certainly plenty of 
argument chat may be made agoinst the | 
weight of it. But the admissibility of | 
this statement is -imost o classic case | 
of what this rule wss intended to provide | 


| 
for, It represents a change in the law, 


aad the Court should not seek ways to 
evade whet Congress was trying to do. 
. BERMINGHAM: There is one other point which 
I would like to make clear for the pies 
The rule not withstanding, I think the 

admission of this kind of evidence is a 


clear violation of the eonfrontation 


clause of the Sixth Ameriment to the United 
States Constitution. This seems to we as | 
precisely the kind of accusatory statement 
by a party in interest that the confronta- 


tion clause ia most clearly directed against. 


THe COURT: i don't think we 


Perak 10 
iets gests 
4B 


ake 


Enouls exgue é SENSES, BcHhsscec s, 
tT believe you have protected your reeerd 
more thon adequately, ans it 
aninteresting point, but ace my 
ruling, and I think: we ought to go forward, 
I cen't see eny purpose of examining er. 
Skinner. Ke is a msn who has hac some ex- 
perience testifying, as I undcerstan' it 
and if he puts his foot in it, that will 
be just too bad, and we will have a mis- 
trial. So you instruct him that he ts to. 
limit his testimony to those matters not 
crossed out. 

MR. MELLINGER: What about the 
first conversation that he had with her 
on October lst? 


THE COURT: I don't <now «nat 


the gist of that conversation is. You see, 


you gentlemen know this case so well, and 
I don't. 

Does he have notes of this con- 
versation: 

MR. MELLINGER: Yes. Tnere is 
@ 392 which has been provided _ >. lu. 


Bermingnac.. 


> COURT: I aupposc you could , 


ering cut tnat she told him substantially 
the sams thing at first if you wanted to, 
but -- 


wm. MELLINGER: Your Honoz, 1 


will te brief on it in my direct examina - 


tion. 
SHE COURT: <All right. 


Mi. BERMINGHAM: Maybe rather 


than to get into this conclusory language 


such as, "She told me substantially the 
same thing on the Ist," perhaps it might 
be wiser to ask, "Did you interview her 
on the lst," and then, "Did you go back 
on the 7th and then get a written state- 
ment?" 

THE COURT: All right. It is 
not up to me to instruct the Government 
how to try it. 

MR. MELLINGER: 

I have just a few afnutes 
Skinner / 
Tre COURT: ‘xec. 
(xecess} 


(Jury present.) 
A- Se 
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| 
| 
| 
| 
| 


"9 ¢ veo rs 
+e ae er 


iL Lester Skinner 


bd UE ek 
ealled as « witness by tur Governecnt, bein: 
testified as follows: 
DIRECT CAAMINATIO:: 
BY MR, MELLUGER: 
Mc. Skinner, where are you employed? 
The Federal Bureau of Investigation. 
Wnat is your position therc? 


Special Agent. 


How iors have you been so enployed? 


Approximately five and a half years. 


As a Special Agent, did you ever have occasion to invest i- 


gate a Charles Edwecd White regarding transportation of | 
Michelle Sims and Annette Fetty in interstate commerce 
for the purposes of prostitution? 
Yes, siz. 
Regarding this investigation, did you ever have occasion 
to interview a girl by the name of Annette Fetty? 
Yes, six. 
On how many occasions: 
Twicc. 

TID COURT: Excuse me. Isn't 


there a stipulation or somethinc with 


respect to met? 

ha. BERMEGiai: “Yes, there ic, 
Your Honcez. 

TIE COURT: I thin: tnut ougnt 
to com in L ‘ore this witness is examinec. 


MR. BERHINGHAM: I am signing it 


THE COURT: I think it is suffi- 
| 


cient to just read it into the record if | 


you want to. 


MR. MELLINGER: Yes, i1sur Honor. 


for the purposes of this trial, | 
tne Government and the def rse bsve stipu-| 
lated as follows: It is hereby stipulated 
between the Government and the defense for! 
the purpose of the trial of this action 
thet Annett> Petty is now deceased, and 


the second stipulutiou is that Government's 


Exhibits 1 and 2 ere photographs of Annette 
Petty. 

THE COURT: Members of the jury, 
in this case you may treat a stipulation : 
of counsel of thst sort with the same force 
and effect as if a witness had been brough* 


onto the stand and had taken the cath and 


| 
j 


x 


Honc: . 
i QIRECT EXAMIRATION CONTI! TrL 
| BY MR. MELLINGER: | = 
| Q On how many occasion: did you talk to .innette Petty? 
& ‘Twice. 


Were these interviews? 


Yes, sir. 
When was the first such interview? 
Ga Getober ist. 


Where did this take place? 


Buffalo, Nev York, Police Department. 
And was there anyone else present tesides yourself and 


Anuette Petty? 


Yes, sir. 


Who was that? | 


Special Agent Phyllis Maciain. 


And what did you do at the outset of that interview? 


> Db * OB > 


| 
I advised Antoinette Petty of owr identity anc the pur puse 
of the interview. I advisec her of her rights on e Waiver 
of Rights Form which she read anu stated she understood, 
and signe:. 


THD COUNT: Was Miss Fetty in 


ys 
custody of anybovy at tiis tins? tes sie 


in custedy of the Euffalo City Felice: 
I doa't think so, Your Honor. 
Ta. COURT: How dic it happen 
that you were interviewing her tnere? 
Tne Euffalo Vice Squad called me and toid me about the 
information she had given. 


THE COURT: &11 right. 


You said you gave her a ferm to read on this first inter- | 


view? 

wes. 

Did she read this form? 

Yes. 

And what is the title of that form? 

“Incerrogation; Advice of Rights." 

I show you Government's Exhibit No. 5 marked for ident ifi- 
cation, Would you look 2t that, please, and do you recog- 
nize that? 

Yes. This is the form I gave her on that date. 

How do you recognize that to be the same form? 

I have ay Anew on it as one of the witnesses. 

And did she sign chis form in you presence‘ 

Yes, sir. 

Did Annette Petty have occasion to teli you about a trip 


which she took to Erie, Pennsylvanic’ 


ch: tell yeu when she too ¢ 
Yes. Sic said et some tin in the nidcic pert of September. 
Vaat yess? 
°K. 
And wac, if anybody, did she say she went with? 
She said she went with Michelle Sims and Charles White. 
Did she ssyv she went with anybody else? 
No, On this date she didn't. 


TEE COURT: Which interview was. 


Mm. MELLINGER: The October lst | 


| 
interview. | 
| 


Did she know the exact date of the trip at that time? 
No, sir. 

What did she say she did when she got to Erie, Pennsylvant 
She said she prostituted herself, | 
And did she say she was working for herself or for some- 
body else? 

She said she was working for somebody else. 


tho did she say she was working for as a prostitute in 


Erie, Pennsylvaniz® 
Charles Waite. 
M., BESMINGEAM: Cbjectiozx. 


And tne other objection which I have made | 


| 
i 
\ 
' 
| 
| 
| 


rer 


and Whic:s 2. -cuiu FSise Ay Vilatu 1s ON 
the recorc, eis t.:25 25 Gee ce. the ete. 
which we juic GisCcusse:.. 

yee PY: YXes, 1 think eo, 
and I sustain the objecticu. 

but. BERHJiwiié..: i move for a 
mistricl. 

TaiE COURT: I deny the motion 
for a mistrial; however, I will direct 
the jury to disregard and to put out of 
your mind any possible inference which 
the asking of any such question might 


{ 
{ 
' 


conceivably raise. You are to decide the 


| 
| 
| 


case on the teetimony ani the Exhibits 
which are allowed in evidence and not on 
any speculation what somebody might say 
if they were permitted to say it. Put 
it out of your minds. 
DIRECT EXAMINATION CONTINUED 


BY MR. MELLINGED: 


Q Did she tel) you what, if anything, happened to her in 
Erie, Pennsylvania? 
She said she was arrested by the Erie, Pennsylvanis, 
Police bDepsrtment. 


And what was the second occasion on which you hsc inter- , 


viewed bes? 
Zt wee on Cetoter 7 
Lact dic she do cu this occesic:: 
ecLiia, vent to 
bor residence to interview her. 
Wao else was present? 
Antoinette, and Antoinette's mother, rs. Fetty. 
In what part of tne house did this interview take place? 
In the kitchen. 
Where was her sothe=? 
In the living rocc. 
What did you do at the outset of this interview? 
TOE COURT: Where is this house 
where this interview took place? 
On Butler Avenue in Buffalo. 
What did you do et the outset of this interview? 
I advised her of what we were doing there. I again advised 


her of her rights, which was on the Advice of Rights Fora, | 


| 
i 
| 


which she read and stared she understood and signec. 


I show you Government's Exhibit ho. 6 marked fo: identifica- 


tion. Do you recognize thet? 


1 
| 
| 
| 


Yes, sic. 
Would you tell the jury what that is, please’ 
It is ar Interrogation; Advice of Rights Fori:, wnich wee 


witnessed by m. 


i eo ae ke . Soe |e “a +“ +? 
. 1a aac et Tage sne 8iERE4 ith you. Pc eGetc f ‘ 


Di:? yeu concuzt en interviey witu her on thsc 

Tec, @ic. 

An- Gic you reducc this interview to writing: 

Yes, siz, 

And did you asi: her to reac over this written incerview, 
the sucmarization of the intervie:.? 

Yes, sir. 

Did she do this? 

Yes, six. 

I show you Government's Exhibit 7 marked for ident i¢tearion 


| 


and ask you to look at that, and do you recognize that? 


Yes. It is a Xerox copy of the statement I took from her .| 


Is that the statement which she signed? 
Yes, sir. 


And what did she state in that signed statewent? 


THE COURT: If the statement 


refreshes his recollection, then the wit~ 


ness may tell the Court anc jury what Miss 
Petty said about any particular relevant | 
matter, but as far as asking him to tell 
you what the statement says, thet is not ‘: 
preper form of examinatic... 


Q Do you recall at this point what was set forth in that 


statement: 
Ku, not rie:t offhanc, 
Mi. RERLESO..: Sonic yeu Lock 
at that statement? | 
(Staterenct nandec to the witness; ) 
THE COUcT: Lf you locked et it, 
would it refresh your recollection as to | 
what Miss Fetty said tc you anc to Agent 
MacLain? 
Yos, sic. 
Does that refresh your recollection! 
Yes. 
Will you tell the Court what Miss Petty told you aud Agent. 
MacLain at thet time, October 7th, 1974? 


MR. BERMINGHAM: Objection, Your! 


TEE COURT: Objection sustained.) 


| 
| 
| 
| 


I take it you are objecting to the form 


of the last question. 


} 


THe COURT: I sustain the opjec-: 
tion. | 

Mr. Skinner, is your recollection now refreshed? 
Yes. A synopsis of this perticulcr signed statement woulc 


be her trip going to Erie, Fennsylvanic. 


1a 


fina waat dia sne soy to you: 

wnat cid yes sey to her wuen you beeen thi 
intervie: i 
It tells tnat I advised her of her rights end didr.'t use 
any threats oz pressure to get ‘nis erticulor stetefec". 
Then she gave ux her Gate of birth and told me she had 
completed the ninth grace and could reac and write tho 
English language. 
What was her date of birch? 
March 19, 1959. 

TIE COURT: That is what she 
told you at ¢thit time? 

Yes, six, and her place of birt’, was Buffalo, New York. 
What did you ask her, and what did she s¢ to you? 
Well, she told me that she met Charles White a: Peres 
about four months prior to taking this particular state- 
ment, and she saw him again in September. 


Of what year? 


Of 1974. And Michelle Sims was with her at this particu- | 


lar timc. Then on September 19th, 1974, she, along with 


Michelle Sims and Charles White, went to Erie, Pennsylvanic. 
What else did she say at that tim? 
She said at this perticular time another individucl, and 


the last name unknown -- she didn't know who he wes -- 


thet James went with them in Cherles Edward White's car, 


’ 


V1iG SRe Bev Wires Coacr 
Wes. Suc taic is tias bre... Gne said thet the; azzived 


in Erie apprc:inurely twelve o'clock midnight oné thet 


they were lc: wes of the cze-. Tuen after they goc out of | 


the cer, Cuarles White end James, iast name unknown, went | 
down the street snd parked the car, and she, elon; with 
Michelle Sims, stayed on Feach Street for approximately 
fifteen minutes. A white mile driving a yellow Duster 
talked to Michelle Sims, and she said she saw Michelle 
Sims get in the car with this white male, and she saw 
Michelle Sims perform a "bio: job" on this particuler 
white male. And then she told me that after Michelle 


Sims got out of the car they had come across the street, 
and they were arrested by the Erie, Pennsylvania, Police 
Department. 


And on the last page she wrote in her own handwriting 
| 


that she had read the statement consisting of this par- 


ticular page sx ‘ur others, and she initialed all 


corrections, thet it is true and correct and *o the best 


of her knowledge, and efter that she signed it, ani = 


witnessed it along with Special Agent Fhyllis mucLaix. 
T=© COURT: FEnyllis MacLein is 
& Special agent with the FLi working witt. 


~ 


you. 


“2, KMOLLINGER: Your Hener, er 


this time I would like to move Covernment!: 
Exhibits 5 and 6 into evidence, th: herve 


of Rights Forn. 


| 
| 
| 
i 
| 
! 


m. BERMINGHAM: I haven't seen 
| 
(covernment's Exhibits 5 and 6 

handed to Mr. Berminghamn,) 
MR. BERMINGHAM: Your Honor, I | 
object. [I think it is totally se Sues, 
hearsay statement. 


TRE COURT: I will overrule the 


| 
| 
i 
j 
i 
' 
| 


objection. They may be received in evi- 


dence. 

(Government's Exhibits 5 and 6 
marked in evidencc.) 

MR. MELLINGER: ‘* have no more 


questions of this witness. 


THE COURT: You may cross-examine. 


CROSS EXAMINATIC.- 


' 


Si Mi. BERITINGIO...: 
C ti. Skinner, wher you first spoke with Annette Petty, was | 
it the 2nd c: 3rd of Cotober, would you say’ 


Cctoke~ Ist -- not Cetober 3rd. 


13/ 


i misuneerstcus. Vnen you first spoxc with her on the 
‘ou had asked her questions to try to | 


- infermation as fully as you could, 


4nd do that exc, I take it, that you asked her specifically 


wao rode in the car down to ‘ie, Penasylvania, did you | 
| 


| 
| 
| 
So on that dey that she told you that it was herself, | 
Michelle and Charles, I assume that you asked her if there 

| 


was anyone else? 
And she said, "no"? 


Right. 
‘nen on the 7th of October she added this fellow "James, 


Yes, sic. | 
| 
| 

‘i 


fis thet correct? 


Yes, siz. | 


You geve her an Advice of Rights Form on each occasion that 
| 
you spoke to hez, but, in fact, it is not a Federal ial 


for a gizl to cross State Lines for the purpose of prosti- 
tuting hersclf£, is it? 


Hot on the White Slave Traffic Act. 
Sou mad: it reasonably clear to Miss Petty, I take it, 


that what you wanted her for was to be 8 witness? 
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s 


i 

| 

pace Vee fon 8, to ms 9 aAYPAe : 
TS ae heh ae toe « - cooporarea 
| 


) the Governncnt en’ was 2 vitess for the Government | 
© the Government. in turn, would do those things for 
Petty thet 4{t wer in its power to do? | 
7 tola ber that I — mal-e it known to the U. S. atcerwey's 
seticc, : 
In fact, she wasn't in any trouble with the U. S. Attorney 
to begin with, wes she? | 
Right. : 
And did you talk to enr juvenile authorities or anyone 


else to tell them, in fact, that she was cooperating? 


Bo, sir. 


You didn't tell them? 


No, sir. 

I take it thet you did make it clear that she wasn't in 
any trouble with you as far as any Federal violations were 
concer ned? 


Yes, sic. 


Now you said thet at the end of the statement that she 
gave on the 7th she wrote in her own handwriting words to| 
sthe.effect that. she had read the statement and tht she : 


initialed the corrections and that it was true? 


go de 
ae 6 


o 


Now the languace thot was used there, I take it, sir, was 
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“ oe ; : ‘ 13? 
your lansugzc, standaré procedure fez the Feceral Lorcau ™ 


in this stetexent of Michelle Sims, which is | 


[Exhibit 23, she ends her statement in 2 remarkably similoz 


vey, dozc she not? 


ind thic is < statement in which Michelle Sims says that 
it was Willic Littleton that brought them down to Erie, 
Fenacsylveniz, is it not? 

Yes, siz. , 


It is fairly obvious, then, I take it, simply because a 


| 
| 


person says the statement is true and writes on the bot tor 
of the form, that in and of itself doesn't make it true, | 
does it? 

_— you are right there. 
I take it, Mr. Skinner, that you were not in Erie, Pennsy1l- 
vanie, on September 19th or September 20th of 1976, and 


1 


certainly have no personal knowledge of whatever went on 


down there: 


fre you referring to '76 or *767 


MR. BERMINGHAM: I'm sorry. I 


misspoke. I mean 1974, 
TE COUNT: If he was down therc, 


it would’ have been brought out. Let's go 
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on to something elise. it: wasn't there. 


eu bave mo baeis yeurself for knovwine af what | 


énrctte Petty might have to Lie about 


T. MELLIIGER: I will object 
to the question. 
f THE COURT: Sustained. | 
Ne wov knov, siz, whether or not Annette Petty knew willie 
Littleton? 

MR. MELLINGER: I will object 


to the relevance of that, Your Honor. 


Tat COURT: He is being asked ! 
whether she knows. I will permit him to | 
be asked whether Annette Petty knew césias 
Littleton. But if you are asking whether 


he knows of his own knowledge, I don't 


know how he would know that unless he saw 
| 
| 
| 
THE WITMESS: Antoinette did | 
| 


the two of them together. 


mot tell me she knew Willie Littleton. 


THE COURT: When you say | 


“Antoinette,” you are talking about Annette 


Petty” 


Mn. BERMINGHAM: That is all. 
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T-- COURT: Any redirece exar- 


| 

| 

{ 

os 
ta.e TLLINGENS «Nene, Your Hone. 


(WLltness excused.) — : | 

iuv. MELLINGER: Your Honor, at ! 
stues time I request Government's nee: 
1, 2, 3, 4, 5 and 6, which are in evidence, 
be allowed to be stipulated to the jury. | 

MR. BERMINGHAM: They are in 
evicence, I suppose the jury can see it.| 

Tii—£ COURT: May I see them first, 
please? 

Ma. MELLINGER: Yes, Yo:r Henor 

(Government's Exhibits 1 throug: 
6 handed to the Court.) 

THE COURT: You may do so, 

(Government's Exhibits 1 mae 
6 hanced to the jury.) | 

MR. MELLINGER: At this point 
the Government will rest, Your Honor. 

TSE COURT: Will counsel 
upprocch the side bar, please. 

(4t the side bar.) 

la.. BERMINGHAM: I asked t=. 


iwnlkinger L£ he would make available to 


Tic CGURT: Bembers Of tie fairy, we exe n- 

@¢ thac utirs in the trici where a will soon unesrtax 
your {ir=1l function es jurevz. “ere yeu are to rerfesn 
Onze Of the most sacred odlircations ef citizensi:i., arc 
that is actineg as minisrers cr justice. 

You are to discherge this final auey in cn 
attitude of complete imnartizlity, and as I emphasized 
when you were first selected without bias or prejudice, 
for cr ageinst the Government or the defendant as partie 
to this controversy. 


Let me state that the fact thet the Government 


is a parte here entitles it to no greater consideration 


than accorded to any other party in court. 

By the seme token, it is entitled to no less 
consideration. All parties, individuals, and Government 
alike stand as equals before the bar of justice. 

Your final role here is to decide and pas: 
upon the fact issues in the case. You are the soie anc 
exclusive judges of the fact. You determine the weight 
ef the evidence. You will appraise the credibility or 
truthfulness of the witnesses. You draw the reasonzble 
inferences from the evidence, cr conclusionz, fro= th: 


evisence, and you resolve such conflicts as there mc: 


BEST COPY AVAILABLE 


ie mie ae 
ee dow e tac CViueice. 
eae e Ff 2 2 ° a 
Siez) function here is to imctricet 


t> the lew, oat is your duty to seeept these instruce 


m:y £ind thec.. 


| 
tions as to the lav an? to apply them to the fects as ats 
Yeu arc not to consider any one instruction | 


which I give you alone as stating the law, bet you cust 
consider ali of my instructions, taken together as a whole. 
With respect to eny fect matter, it is your 
recollection and yours alone thet governs. Anything that 
the lawyers, either for the Government or the defendant, 


may have said with respect to matters in evidence, whethe 


during the trizl, in ea question, in argument, cr in summa 
tions, is not to be substituted for your own recollection 
ef the evidence, 

So, too, anything that I might say during the 
trial, «c anything I might refer to during the course of 
these instructions as to any matter in evidence, is not 
to be taken in lieu of your own recollection. 

It is not my function to faver one side or the 
other, cx to indicate to you, the jury, in any way thet 
I have any opinion as to the credibility or truthfulness 


of any witness, or as to the guilt or innocence of the 


leave it entirely to yc. 


! 
| 
defendant. Thet is your function, yours alone, and I 


4 


So please cu icc assure that £ hold any opinion 

da un; mntrers conceiuis., ciis cuse, en please don't 
ry, cernclusion ti: = i may hav< soze atticudcs or 
y tenc to favz: one side or the other in the 

z co not, 

Gi coursc, tit: Indictment here itself is not 
evidence of the crime cherged. Instead, an i» jictment 
is cexrely the method or procedure uncer the lew whereby 
persons accused of crimes py a Granc Jury are brought 
into court to have thcir case decided by a trial jury 
such as yourselves, 

Therefore, the indictment must be given no 
evidentiary valuc, but shall be treated by you only as 
an accusation. It is not evidence or proof of the 
defendant's guilt, and no weight or significance what- 
ever is to be given to the fact that an Indictment has 
been returned against the defendant. He has pleaded not 
guilty, and thus, the Government hes the burden of provi 
the charge beyond a reasonable doubt. 

The defendant does not have to prove his inno- 
cence. Gn the contrary, he is presumed to be innocent 
of the accusation contained in tne Indictment. This 


presumption of innocence was in his favor at the start 


of the trial, as i believe I told you beforc. | 


It continued in hia favor throughout the entirc 


ny | 
trisi, and it is in his faver no, anu remains in hir | 


P-4 pie 
L2vc 


Guvtius, tic course of your cclizerations ia the 


~ Yoo, and the preswuptien of innocence is removec 


cnly if and waern you, the jury, are satisfied thet the 
Coverment has sustained its burden of proving the guilt 
cf the defencunt beyond a reasonable doubt. 

C£ coursc, unless you are so convinced, you 
must find him not guilty. 

Now, the question naturally comes up, what is 
a recsonable doubt? Well, members of the jury, those 
words almost define themselves, that is, a doubt founded 
on reason erising wt of the evidence in the case, oF the 
lack of evidence. 

It is a doubt which a reasonable person has 
after carefully weighing all the evidence. A "“reason- 
able doutt" is a doubt that appeals to your reason, to 
your judgment, to your common sense and your experience. 
It is not caprice or whim or speculation or conjecture 
oz suspicion -- it is not an excuse to avoid the perform 
ance of an unpleasant duty. It is not sympsethy for the | 
defendarn:z. | 

Tf after a fair and impsrtial consideration 


ef all the evidence, you can candidly and honestly say 


| 
| 


' 


you are not satisfiec of the guilt of the defendant, thct 


you do not have an abiding conviction of the defendant's 
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iwiaet ©. tev particulaes chars:, i you have such 
ld cause you as prudent pessons to hesi- 

rote before ccting in matters cil importance to yourselves 

thon you have a reasonable doutt, anc in that sree} 


tt ic sor Gury to acquit the defendant. 


conticeration of 2)1 the evidence you can candid 


cr. the other hand, ££ cfter such an impartial 
7 


ond lonesti: say you do have an abiding conviction of a 
¢efendant's guilt, such e conviction as you would be 
willing to act upon in importent and weighty matters of 
the personsl affairs of your own life, then you have nv 
reasonable doubt, and under those circumstances, it is 
your dut; to convict. 

"Reasonsbie doubt" doesn't mean a positive 
certainty oc beyond all possible doubt. If that were the 
rule, few men, however guilty they might be, would never 
be convictec, because it is practically impossible for a 
person to be absolutely and completely convinced of any 
disputed fact which by its nature is not susceptible to 
mathematical certainty. For that reason the law in a4 
eximinai casc is thet it is sufficient if the guilt of a 
defencant is established beyond e reasonable doubt -- 
met beyon: all possible dout:. 


| 
er your guidance in conciderine the evidence 


you bave hearc, I mist tell you there are two classes of 


eviderce recoynized and admittes: in 
“2 Of shieh the juserse t° > 
poraon cullse of a eries. Cem fe cz i Girect evidence 


@nd tac ether : =f evidercce. 


‘tenet evidence tends to chow the fact in issue 


without arc nocd fer any other amplification, although, 
of cours:, there is always the question whether it is 
co be Ecliev--. 

Circumstantial evidence tends to show facts 
from which the fact in issue may reasonably be inferred. 
It is evidence that tends to prove the fact in issue by 
proof of cther facts which have e legitimate tendency to 
lead the mind to infer or conclude that the fscts sought 
to be established must be true. 

There is a traditional example which is given, 
a simple one, which is given of the use of circunstant ia 
evidence. Let's assume fer a moment that you were in an 
office down the street in one of those higher build! —5 
that are down there that have windows that look out on 
the street below, and let's assum: it is a cloudy day an 
soretimec it is difficult merely by looking out of «4 
window ci a tall building to determine whether it's rain 
ing or net. Eut if you leok out cf the window down on 
the strezt you see peonle pascinc tr in the street have 


their uxtrellas up and you will usuelly come to the con- 


mr" 


Ciusic:. thet it must be raining. Yeu have circet evi- 


| 
| 
wt evidence of your own Senses that telle you | 


ere up. You can sec them, an’ thet evi- 
Gence cernctitutes circumstantial evidence from which iii 
are entitied to draw the inference, or reach the conclv- | 
Sion, f2s% 1 must be reining. 
in other words, circumstantial evidence con- 
cists cf facts proved from which the jury may infer by 
a process of reasoning other facts which may be in dis- 


pute, and circumstantial evidence, if believed, is of no 


less valuc than direct evidence, for in either case you 


must be convinced beyond « reasonable doubt of the guilt 
of the defendant before he may be convicted of any crime 
Now, in deteruining what evidence you will 
accept, you mst meke your own evaluation of the testi- 
mony given by each of the witnesses, and determine what 
you believe to be the truth and decide the degree of 
weight to which you choose to give that testimony. The 
testimony of a witness may fail to conform to the facts 
as they occurred, because the witness didn’t *ctually 
see ot hear wnat he or she testified about, or because 
he cr she is intentionilly telling a falsehood, or be- 
causc iis or her recollection of the events, his or her 
menccy ic faulty, cz because Le or she hasn't expressed 


himscl£ cz he~self clearly in giving testimony. There is 


-c.trula by virich you can evaluate testinun:. 179) 


You Orin. co the courtroem ell of the cveryd>y experie: “s 


BNG bael round of vour own Lives. In your everydory affairg, 
exch oO. you determine for yourselves the reliability of 
statements mac: to you by other people and the sare tests 


you usc in your everycay delings and everyday Live are 


the tests thnt you will ap,.y in your jury deliberations. 


You my, of course, consider -he interest, or 


lack of interest, of any witnesses in the outcowe of this 


case, A witness whe is interested in the outcome of this 
case ic not neces* ily unworthy of belief, but the iii 
est of a witness is a factor or a possible motive which 

you may consider in determining the weight and cre. . ty 
to be given his testimony, and in doing this, you may also 
consider whether the testimony of a witness is corroborate 


or borne out by the testimony of others, or by documentary 


exhibi.s cr evidence. 
You may consider the bias or prejudice of a 
witness if there be any, and the manner in which the wit- 


ness gives his or her testimony on the stand, the appear- 


ance and conduct of the witness, the opportunity the 
witness had to observe th: facts thet he or she has testi- 
fied about, and the probability or improbdability of the 
testimony in the licht of all of the other evente in the 


tric.. 


1Zo | 
You may consider wnether cz roo o witntis hac c 
motive to lie. Theee are all items to be taies inte yor 

| 


consicerction in determining the truthfulness and the | 
weight, i£ any, you will assign to thet witness’ testimony, 


Ié your discussions suggest there was a discrepancy in 
, | 


4 


the testimony, you will have to consider whethcr this can 


be reconciled by fitting the conflicting testimony to- 


gether, and if that is not possible, you will have to 
determine which of the conflicting versions you will accepr, 
if any. 


Now, if a witness has shown to have knowingly 


testified falsely concerning any material matter in the 


trial, or at a prior proceeding in the Grand Jury, you 
have a right to distrust such witness’ testimony in other 
things, and you may reject all of the testizony of that 
witness, or you may give it, or parts of it, such credence 
as you think it deserves. 


In every criminal trial, there is a rule of law 


upon. It is the rule that no defendant is compelled to 


take the witness stand himself or offer any evidence. 


| 
which every defendant has the privilege and right to rely | 
| 


By pleading not guilty, the defendant has, in effect, 
denied the charge in which he is being tried, and he has 
placed in issue before vou every material fact in the case, 


It is the Goverum:nt which must prove him guilty beyond c 


ei 

reasonuvie goubt, and he caunct be required to testif- 
ex disprove enythirs. An accused person has the right 
to stans mute, and the fact that he did net teke the 
stand in his own defense may not be considered by you 
as any indicetion of guile cr as any basis for any infere- 
ence adverse to him in any way whatsoever, That is s 
very importent rule, and you are charged that in your 
discussions, you shall not have ary consideration of his 
failure to take the stand, or even any discussion of it. 

Now, before I eoecteae my preliminary remarks, 
and read you the Indictment, I wish to mention two addi- 
tional cautionary instructions. The first of these con- 
cerns the testimony received at this trial of Special 
Agent Lester S. Skinner of the Federal Bureau cf Investi- 
gation, as to two statements or interviews made to him 
by Miss Annette Petty in October of 1974. ‘Those state- 
ments are hearsay and ordinarily not permitted in a court 
of law. In this trial, this testimony was edmitted under 
an exception of this rule, principally because Annette 
Petty is since deceased, and therefore unavailable tc 
testify here in person end be cross-examined and be ob- 
served by you on the stand Like the other witnesses in 
this erial. For that reason, this evidence is to be | 
treated carefully by you and weighed with caution. 


Whether it is entitled to any weight is, like all fact 


| 


issuss in tr- cess, ou quertion colely ter yor: c2 


You use vow. common sense in censiderinz all th> relevant 


you will want to ask yourselvee in considering whether 


Annette Fetty told the truth to the FBI on the eccasior 


circurstarce:., Iam eure there are a number of averticns 
J 
| 
| 


ex these inter view. “Was she cognizant of the seriousnes 
of the siturtion and the importance of the interviews 
and motivated to telling the truth at thet time?" 

“Did she consider that by admitting that she had 
engaged in prostitution, or that she went to Erie to do 
So,was knowingly and intentionally making an admission 
against her penal interest, one that could get her com 
mitted as a delinquent minor?” 

If so, you may, but you need not regard that 
as circumstantial evidence of trustworthiness. 

“Did she regard the signing of the waiver of 
tights forms, or the fact that it was the FBI that was 
questioning her, or both, as sufficiently serious to 
guarantee trustworthiness?" 

“Is the statement borne out in sufficient 
detail by other testimony, or records, or evidence, 
you do believe, so that the statement of Miss Petty has 
intrinsic circumstantial guaranties of trustworthiness?" 

Putting these guestions to you is not to sugges: 


| 
the answers. That is for you, the jury, to do. And ie 
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own thinking will propebly sugzest ti you cras: cectstionc, 
Cvt I caution you most strongly that unless you record 
Mise YFetty's statements to the For which Acent fuinner 
testified to about as truthfully and accurately recorded 
by Skinnes, and also truthfully and accurately toid to 
him by the deceased, and es possessing circuxstentical 
guaranties of trustworthiness, then they are entitled to 
no weight whatsoever in your deliberations, and may not 
be relied upon unless you so find them as possessing such 
guaranties of trustworthiness. Here, again, the weight, 
meaning the significance of evidenc.', is a matter, like 
all the factual decisions in this case, is one just for 
you, the jurors, and you alone to decide, 


Also, I wish to caution you with respect to 


the testimony of Miss Michelle Sims who tae called by 


the Government as a witness. She and Miss Petty are 
self-admitted prostitutes and are, or may be accomplices 
in the crime charged here. 

Nuw in the prosecution of crime, the Government 
is frequently called upon to use accomplices as witnesses 
or use their statements in evidence, persons wno say they 
were accomplices. Often it has no choice because the 
Government must rely upon such witnesses to transactions 
as there way b:. 


It ‘e not frequent that outsiders, or non- 


{ 


H 
| 


| 


| 


ey 
perticipencs sre witneese: to criminzi ectivities., The | 
Government fzceuently muse use such “accomplice testimony’) 
because otherwise it would be difficult o- impossible to 


detect or prosecute wrongdoers. 


Tnere is no requirement in the Federal Court 


| 


that the testimony of an accomplice be corroborated, Th | 
Government contends in this case thet the testimony is 
cerroborated. That is o factual issuc. It is for your 
consideration. 

A conviction may rest upon the unccrroborated 


testimony of an accomplice if you believe him and find 


it credible, but the fact thet a witness may be an accom | 


plice should be considered by you as bearing adversely 


upon her credibility and doesn't follow that just because 
@ person has knowledge and participation in the eane 


crime charged, she is not capable of giving a truthful 
version of what happened. However, Miss Sims’ testimony 
and Miss Pecty's stetemeut should be viewed with great 
caution and scrutinized carefully because of the fact 
that they are cr may be ace-mplices. 

Now I will read the Indicerence: 

"The Grand Jury Charges: On or about the 19th | 
day of September, 1974, Charles Edward White knowinglr 
did transport in interstate commerce, from Buffalo, New 


York, in the Westerr District of New York, to Eric, 


Fennsylvaniz, mn ~ eer or? | 


tttohelle Sins, for tno purposce el prestitution, ecthsucher> 
end ether imzcecl purposes, in violation of Title 1°, 
United States Code, Section 2422." 

That is the Indictment. 

hew the defendant, be. “usrles Edward white, 
is chargec with violeting Section 2421 of Title 18 of 
the United States Code, which reads in relevant part 48s 
follows: 

"tnoever knowingly trans pca in interstate 


commerce -- any wouan or girl for the purpose of prosti- 


tution -- shall be guilty of an offense ageinst the laws | 


of the United States." 

Members of the jury, you don’t have to keep 
the section number in mind, but it is essential thet you 
understand what conduct the statute forbids. 

In order to convict the defendant, Char les 
Edward White, the Govermxat sust prove to your satis- 
faction beyond a reasonable doubt, each of the following 
three elements of the crime chargec. Unless each such 
element is so proved to you beyond a reasonable doubt, 
you must find the defendant “not guilty." 

These are the three elements: Please pay 
careful attentic:.. 


First Element: That the defendint transported | 
| 


& women or cirl, in interstate commrce, cc 
cate ory tin:, and between th> places charred in th- 
dictmentr, 

Second Element: That he did so knovinety end 
willfuily. 

Third Elewent: Tnat he did so fer the pitpose 


of prostitution. 


You don't have to give consideration to the 


words "debauchery and other immoral purposes" apprerins 


in the Indictment. There is no evidence here in his 
case, anc the Government is reeting its contention solely 
on the contention that prostitution was the purpose, 

Now I will discuss each of these elements 
separately. 

With respect to the first element, I instruct 
you that a woman or a girl is transported in interstate 
commerce whenever she moves or travels across State Lines 
from one State into another State. If the defendant 
carried or caused to be carried Miss Michelle Sims or 
Miss Annette Petty, or either or both of them, frox 
Buffalo, New York, to Erie, Pennsylvania, on or about 
the date set forth in the Indictment, and did so by meanc 
of the Thruwny in the privete automobile said to belonz 
to Texas Whitc, this would satisfy the first element. 


The second element requires you to determins 
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wrether tne defendant acted knovinely ard willfully in 
doin: cu An’ these are fimrrorteant words, 

me question is whet « chess words mean? 
Firet, let me instruct you what they don't mean, They 
do not mean that the Government must show that the de- 


fendant knew he was breaking a perticuler law before he 


can be convicted of a crime. They do not mean that the 
Government has to show that the defendent intended to 
profit at the expense of any other person, nor do they 
have anything to do with his personal or private reasons 
for violating the stetute. For if, after considering 
all the evidence in accordance with my instructions to 
you, you come to the conclusion thet the defendant vio- 


lated the statute, then in thet event the defendant's 


persona! or private reasons for violating the statute 
are of no consequence as far as his guilt is concerned. 

I instruct you that these words "know ing ly 
and willfully" mean deliberately, intentionally. In 
other wards, you must be satisfied beyond a reasonable 
doubt that the defendant acted with knowledge, conscious! 
and in the free exercise of his will. ‘The words “know- 
ingly end willfully" are opposed to the idea of an inad- 
vertent or accidental occurrencc. 


An act is done knowingly 1f it is done volur:- 


| 
tarily and purposely and not because of mistake, accident, 
| 


ee 


neglinent: or ether innocent reason. 
fn act ins done willfully Lf ir {© done ienowrine 


[ 
and purnocety and net because of mistake, "Willful" | 
doesn't mesn that tne defendant, in addition to knowing 
| 
| 


what he wos doing, must also suppose he was breaking any 


particular lav, Rather, fr is sufficient 1£ you are con 
vinced beyond a reasonable doubt that he was aware of 
the general unlawful nature of his act. 

As for the third element, it is essential that 
the transportation interstate have for its dominant 
object in Mr. Whice's mind, at the time, or be the means 


then intended by Mr. White, of effecting or facilitating 


either or both of them at Erie, Pennsylvenia. 

An intention that one or both of these women 
shall engage in prostitution on their arrival at Erie, 
Pennsylvania, must be found to exist before the concliu- 
sion of the interstate journey, and must be the dominant 
motive for such interstete transportation. Otherwise, 
he must be found not guilty. Here, I am talking about 
the intention of Mr. White. The purpose or intention 
of the two women is relevant only insofar as it sheds 


light on the intention cf Mr. White, and was known to 


the prostitution of Michelle Sims or Annette Petty, or 
| 


him before the journey endce:., 


You mey not find the defendant guilty simply 


| 
| 


1F9 


because you determine that be caused the worsen to nm 


transported across the State line end that there:fte- 


one of them engaged in prostitution efter she was #6 


ee —___—— 


transported, unless you also find beyond reasonnble doub 


that before the conclusion of the transportation, the 
defendant formed the intent to transpert one or both so 


that she or both could engace in prostitution at Erie, 


Pennsylvania, and effected such transportation for tht 
purpose. However, it is not an essential element of 
the crime that the Government prove the defend nt pare? 
or anticipated pecuniary gain from the transportation, 
or from any prostitution by the women after their arrival 
there, 

It is sufficient if, at the time of transport- 
ing, he had the intention to facilitate their prostitu- 


tion in Exie, Pennsylvania, and to make that something 


which he wished to succeed, 


It ‘s also not necessary that the Government 


prove the defendant forced the girls to travel, or forced 


them to engage in prostitution or even thet he persuaded! 
the girls to engage in prostitution. But the Governme:.t 
must prove beyond a reasonzble doubt that at the time 

the defendant transported the women, he knew that they 
intended, or at least one of them intended, to engage in | 


prostitution upon their arrival, and that his dominent 


e 24 
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mecpolre in so transporting thexn, if he did so, was to 
sucilicate their intentien to so engage in prostitution 
Pennsylvania. 
zue offense charged in the Indictment is com- 


plete, once a woman is knowingly and willfully trans- 


ported or caused to be transported across the State ie 


for the purpose of prostitution as alleged. 


As to Annette Petty, it is of no consequence 


whether she did, in fact, engage in prostitution after) 
her arrival. If, however, the evidence shows that 


prostitution was, in fact, engaged in by Michelle Sims| 


after her arrival, that fact may be considered by the 
jury for such light, if any, as it may shed upon the 
purpose of the trip at the time the transportation 
occurred, 

Now, members of the jury, intent ordinarily 
may not be proved directly, but you may infer the 
defendant's intent from all the facts and circumstance 
in the case which indicate to you what his state of 
mind was at the time, and using your common sense, 


| 
reach 2 conclusion based on all that the evidence which 


you believe shows what he said or did at the time 
in questior. That is a matter for vour decision based 
on ali factors in the case, | 


I am almost finished, anc I would like to say 


M% wow cs ; Geliveratcins. 
Beleet anc cores upon 2 pereen reset os 2 ferernn or 

ius Diss. se 3 * eegeer 7 
forelees co. the jurz. And I want to ery to yeu thar the 


Opinion ev your spokesmen so selected is no more important 


or stgniiccant in deliberations than that of any other 


| 
| 
| 
| 


juror har to decide t'e case for himself or 
end erch juror is entitled to his or her own 
Opinion, inl you should exchange views in your discuss ton 
with other jurors, That is the very purpose of jury deli 
erations, to discuss and consider the evidence; to Listen 
| 
to the arguments of fellow jurors; to present your indi- 
vidual views, and to consult with one another politely 


and reasonably; and to reach a fair and just verdict 


together, based solely and wholly on the evidence, if you 


can do so without violence to your own individual judgment. 
However, as I said, each of you must decide the case for 
himself or herself. After this discussion, you shouldn't 


hesitate to change en opinion which you may hold, which 


after discussion appears wrong to you in the light of 
discussion viewed against the evidence and the law. Howe 
ever, if efter carefully weighinre ell the evidence an? 
listeninz carefully to arguments of your fellow jurors, 
anv one of you entertsfins a conscientious view thar 


differs fre the others, vou are not to yield your judr- 


ment end give up simply because vou are outaurbered or 


Outweirne’., Your fin? verdict murt refi - 
conseiertiour judererte ef each juror 

theuld bm eceided. In order to reach 

be untnimovs, 

Now under your orth ar jurors, you connot 
& consideretion of the possible Sentence cr penishient 
which might be inflicted upon the defendent if convicted 
to influence your verdict in ény way or in any cense 
enter into your deliberations. 

The duty of imposing sentence rests exclusively 
upon the Court, Your function is to weish the evidence 
in the case and to determine whether or not the defendant 
was proved guilty beyond a reasonable doubt, and to do 


#0 solely upon the basis of the evidence and the law. 


You are to decide the case upon the evidence 


and the evidence alone, and you mustn't be influenced 


by any assumption, conjecture or sympathy, or by any 
inference not warranted by the facts. 


If you fail to find beyond a reasonable doubt 


that the lew has been violated, you should not hesitate 
for any reason to find a verdict of mot guilty. Eut on 
the other hand, if you should find that the law has been 


violated as charged, you should not hesitate becouse of 


Sympathy or anv other reason to render 2 verdicr of guilry, 


| 
| 
' 


Now, the exhibits will be delivered to you, and | 


j 
| 
{ 


| 


| 


at mgy be in tie Course oc your deliucrario:.., 
Sens pore of tne testimony read ts yuu, of 
you cxy Linu that you are uncertain ac to tne txuuirr of 


Some pert of my instructions. In that case, the iorenn 


wili send out a note Ssking ior whatever wili clezr up 


any Guestion you may bave. in coumunicating by note, 


please aon't tell the Court how your vote may then ie 

divided. I don't want to hear how your vote stands. And 
also, please exhaust — own collective recollection by | 
discuss . before you ask for anything to be read. If 
you do ask f ¢ something to be read, try to be precise 


about what it is you want. I am perfectly willing to do 


it, but don't ask for it unless the jury really believes 
that they require it. 

If you need a copy of the Indictment for your 
consideration, send out a note and #sk for that, and that 
will be sent in to you, but as I mentioned to you earlier 
an Indictment is merely an accusation, and it has no 
Status as evidence, 

Now just a few closing words, Your oath sums 


up your duty, and that is without fear or favor to anyone| 


you will well and truly try the issues between thic 
cgefendanc and the Government of the United States, based 
soleivy on tue eviaence and tne Court's instructions a: 


to tne law, anc & fair vercict giv, 


iese-ennt 


> elternetc 


will not be required. I appreciete your iia 


ft turns out thnt we don't need you beceuse we 


Sometimes ilinese or one thing or 
another reduces our jury, so the two alternate jurors are 
now excusccd, EIecfore you leave, I want to ask you please 
don't Aiscuss the case until the jury has finished its 
work. Don't spea. to any of the attorneys or the parties 
ox anybody else about the case until the case is over. 
That might not be today. You may now withdraw from the 
courtroom, 

(Two alternate jurors excused.) 
(Two marshals were duly sworn.) 
The COURT: At this time, members of the jury, 
J ill ask you to remain seated in the bex for a few 
moments longer while I confer in the next room with the 
attorneys to sec if there are any additional instructions 
wiich I should have mentioned to you, or anything that I 
wy aot heave coverc:-., 
Now durin= this tim I est you net tc discuse 
the case while you are seated in the box, because there 
is the possibiliey th2zt I might find it proper to give 


you additional instructions which you have not yet 


ax 


Pacass Keviin Beated ner. * custocy of 
tals wita each 
inutes, 
(In the robin: rocii.) 
- COUNT: Does the Governzent nave any addie- 
requests: 
il.. ISLLINSOA: No requests and no exceptions, 
2Our Lonce, 
Tok. BERMINGHAH: I have nothing sdditional, 


sour Honer, to what I have already said at the charge 
@ 
conierenc:, 


Tix COURT: Do you have any addit/onal exceptio 
other than what you toid me? 

MR, BERMINGHAM: No, sir. 

THE COURT: Very well, gentlemen. Thank you. 

(In open court.) 

THE COURT: Gne last word, members oi the jury. 
When you go to lunch, don't discuss the case in = public 
resteurant. All of your deliberations should be conducte 
only in the jury deliberating room and only when all the 
juxors con porticipate equclly in the deliberations, 
Every juror should be present and perticipeting at ell 


tincs when tic jury is diseussins the ces. 


| 
: 


WA WOUlG you please withdraw anc conmence your; 


celiberaticcz.. 


United States of America ys. 
CHARLES EDWARD WHITE 


DEFENDANT 


DOCKET NO. o sdk abe 


SEK = 


In the presence of the attorney for the government MONTH 


the defendant appeared in person on this date nena atm FPR October 28 1976 
aw 


COUNSEL LJ WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to 
have counsel appointed by the court and the defendant thereupon waived assistance of counsel. 


LX_] WITH COUNSEL t__ Joseph D.Bermingham, 


(Name pee counsel) 


LJ GUILTY, and the court i ing satisfied that l J NOLO CONTENDERE, X_j NOT GUILTY 
there is a factual! basis for the plea, : ‘ 


LJ NOT GUILTY. Defendant is discharged 


There being 2 Ratterg/verdict of 
X43 GUILTY. 


Defendant has been convicted as charged of the offense(s) of Interstate transportation of 
FINDING & females for the purposes of prostitution, debauchery and other 
JUDEMENT imnoral purposes (Ct. 1), in violation of Title 18, U.S.C., Section- 
2421 


The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrar’ 
was shown, cr appeared to the court, the court adjudged the defendant guilty as charged and convicted.and ordered that: The defendant i 
hereby committed to the custudy of the Attorney General or his authorized representative for imprisonment for a period of Three 


and One-Half(34) Years. 


SENTENCE 
OR 
PROSATION 


ORDER [LED 
st 281976 


sn RR sariey eagle 
=". "ADAMS, Clerk 


SPECIAL 
CONDITIONS 
OF 
PROBATION 


ADDITIONAL 
CONDITIONS {n addition to the special conditions of probation imposed above, it is hereby ordered that the general conditions of probation set out on th 
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and a 
OF any time during the probation pericd or within a maximum probation period of five years permitted by law, may issue a wastant and revok 
PROBATION prodation for a violation occurring during the probation period. i 


The court orders commitment to the custody of the Attorney General and recommends, Sai 
tt isordered that the Clerk deliver 
ackne F a certified copy of this judgment 
— | and commitment to the U.S. Mar- 
RECOMMEN- | shal or other qualified officer. 


OATION 


SIGNED BY 


A 
\ 19.5. District Judge, 
5 A . Cc ys \ 


a 
Fe / 
event ym | dts ja Ve 


t U.S, Magistrate a ALLL; E {d 
eo Sioa Granbes b> BRTEANT? ORS, U.S. BYSTRICT JUDGE 
pate October 28 7,6 
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In the UNITED STATES COURT OF APPEALS 
For the Second Circuit 


UNITED STATES OF AMERICA, 
Appellee 


-vs- AFFIDAVIT 
Docket No. 76-1511 
CHARLES EDWARD WHITE, 


Appellant 


STATE OF NEW YORK ) 
COUNTY OF ERIE 
CITY OF BUFFALO 
JOSEPH D. BERMINGHAM, JR., being duly sworn, deposes 

and says: 

is the assigned attorney for the appeilant. 

served two (2) ceueonts of the Appellant's Brief 
and Appendix upon the United States Attorney for the Western 
District of New York, attorney for the appellee, by delivering 
them to his office at the United States Courthouse, Buffalo, 


New York, on February 3, 1977. 


3. The reason why these briefs were served upon the 


United States Attorney and mailed to the Court on February 3, 1977, 


instead of January 28, 1977, as ordered, is that timely service 
was made impossible by the snow emergency existing in Buffalo, 
New York, from January 28, 1977 to the present. The typing and 
copying of the Appellant's Brief and Appendix was completed 
January 27, 1977. The copies were then sent by the copier to 
another location for binding. In the normal course, they would 
have been available for mailing by noon, January 28, L9O77. 
Prior to noon, the entire Western New York region was struck by 


a snowstorm of such ferocity that it was impossible to recover 


